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FOREWORD 


TERMS OF REFERENCE 


This study examines current trends in international 
family law for three purposes: 


i) to discover and evaluate the success of alternate 
ways of establishing support levels, particularly 
for children, on family breakdown; 


ii) to examine and evaluate the maintenance enforce- 
ment process in several countries to identify al- 
ternatives which could be considered for adoption 
in Canada to improve the success of maintenance 
enforcement; and, 


iii) to examine and evaluate the success of public law 
intervention in the economic lives of single- 
parent families in several countries. 


Part I of this paper provides background information 
relating to the economic situation of single-parent families 
in Canada. It briefly examines the problems in the awarding 
and enforcement of maintenance orders, and competing the- 
ories as to why the default rate for maintenance debtors is 
so high. The constitutional problems which must be faced in 
any attempt to deal with these problems are also outlined, 
as well as current federal-provincial initiatives for reform 
and a very brief look at the present role of public support 
for single-parent families. 


Part II outlines several countries' policies and pro- 
grams for single-parent families. Examined are jurisdic- 
tions with specific public maintenance programs and juris- 
dictions which priorize enforcement and have developed ag- 
gressive enforcement strategies. Part II also discusses 
alternative suggestions for aiding single-parent families -- 
family insurance plans and benefit and tax schemes. 


Part III consists of proposals for reform or further 
study which are suggested from the review of jurisdictions 
examined in Part II. 
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INTRODUCTION 


The problems associated with establishing fair and ade- 
quate levels of maintenance on family breakdown and with 
defining the appropriate role for the state to play in both 
the enforcement of private maintenance obligations and in 
public economic intervention in the life of the single- 
parent family are ones being grappled with by most western 
nations today. 


Establishing support levels is highly problematic. 
However, there is a clear trend in several jurisdictions 
towards the adoption of objective, mathematical type cri- 
teria to establish maintenance obligations. For example, as 
recently as August, 1984, the United States passed legis- 
lation requiring every state in the union to establish child 
Support guidelines by October 1, 1987. Other jurisdictions 
already have objective guidelines in place, overseen by ad- 
ministrative agencies. 


Maintenance enforcement is increasingly being under- 
taken by the state. In some jurisdictions, this has been so 
for some time. There are two motivations for doing this. 
On the one hand, there appears to be a recognition that the 
task is too complicated and expensive for the limited re- 
sources of maintenance creditors. On the other hand, the 
state has an element of self-interest, co-extensive with its 
intervention by default in the financial support of single- 
parent families. In some jurisdictions examined in this 
paper, the enforcement process is given a high priority for 
the dual purpose of recovering public monies spent due to 
maintenance defaults and of reducing public spending as much 
as possible through aggressive enforcement tactics. The 
enforcement process in other jurisdictions is less resource- 
oriented. It is a necessary adjunct to public maintenance 
programs. However, there is a different perception of the 
role of the state in the support of single-parent families 
and enforcement is not necessarily viewed as being the prin- 
cipal or the most appropriate source of funding for public 
Maintenance programs. Only one jurisdiction examined ex- 
pects its public maintenance program to be completely 
fuelled by the enforcement process. 


There is an increasing trend towards adopting some form 
of public support. for, single-parent (families, in the form of 
a social security benefit or income supplement distinct from 
social assistance or welfare payments. In gt S..MmoOStesre— 
stricted form, this benefit replaces maintenance which is 
defaulted upon up to a specified maximum amount. The broad- 
er public programs for single-family maintenance provide a 
universal guaranteed minimum income for children in single- 
parent families not only in the event of default but so that 
even where maintenance is being paid but falls below a level 
the state feels is inadequate to support the child, the 


child receives a regular benefit which will ensure him/her 
of a reasonable standard of living. This benefit is also 
distinct from and in addition to family allowance. 


This paper looks to solutions which other countries 
have developed in response to these common problems in some 
detail, in the hope that the experience of these countries 
may provide some new and creative ideas for Canadian 
policy-makers to consider adapting to the Canadian context. _ 


PART I 


THE SINGLE-PARENT FAMILY IN CANADA 


Chapter 1 OVERVIEW 


(a) The Economic Consequences of Family Breakdown in Canada 


Almost one in every four marriages in Canada ends in 
Givorce.(1) Many other families suffer a permanent break- 
down without divorce and a large number of unmarried couples 
with children also separate, leaving hundreds of thousands 
of women and children to face the disastrous economic conse- 
quences of family breakdown. Statistics show that it is the 
women and their dependent children who suffer the most eco- 
nomically on family breakdown. 


Single mothers made up 82.6% of all single parents in 
1981. There were almost 590,000 single mothers as opposed 
to 124,000 single fathers in that year. (2) 


The estimated average income for female-headed families 
Solos was Si oe This figure was $34,230 for male- 
headed families while the figure was $32,435 for all fami- 
lies. The incidence of low income in female-headed families 
was 45.4% as compared to 10% for male-headed families. (3) 


A recent Canadian study revealed that more than 52,000 
Ontario mothers with dependent children received financial 
Support under the province's Family Benefits Allowance pro- 
gram in the 1982/83 fiscal year at a cost of more than $300 
million. This study estimated that Canadian taxpayers con- 
tribute more than $1 billion annually to support these moth- 
ers and their dependent children. (4) 


Maintenance awards do not significantly improve the lot 
of single-parent families for two reasons. Firstly, during 
Marriage or cohabitation a large share of each parent's in- 
come goes towards family, as opposed to personal expenses. 
However, after family breakdown, support awards tend to be 
very low. Estimates range from less than 20% to 30% of the 
maintenance debtor's income. Therefore, while the dependent 
family's income and standard of living plummet on separation 
or divorce, that of the maintenance debtor often actually 
increases.(5) Secondly, maintenance default rates are very 
high. Although there is a lamentable dearth of accurate 
statistics available in Canada, with respect to default 
rates, one Alberta study showed that only 38% of maintenance 
debtors studied in Edmonton and Lethbridge had made all of 


their payments. (6) 


The conseguence of all these factors is that many 
single-parent families in Canada are forced to rely on 


social assistance to survive. The economic and social 
consequences for both these families and the country as a 
whole are grave. 


(b) Maintenance Defaults -- Competing Theories 


Competing theories as to the reasons for maintenance 
default are: (i) inability to pay and (ii) refusal to pay by 
maintenance debtors. 


(eeu. CO Day. 


A British Columbia study by Wachtel and Burtch which 
questioned whether high default rates might indicate awards 
were being set at unreasonable levels found that most ex- 
cuses for non-payment did not stand up to serious scrutiny. 
However, the study did find that certain debtors clearly saw 
it in their best interests to neglect family obligations, as 
opposed to business obligations. This was because mainte- 
nance enforcement does not have the same personal conse- 
quences for the maintenance debtor in the form of debt col- 
lection, restricted credit and so forth. (7) Wachtel and 
Burtch noted that the court studied tended to work with a 
few simple premises in awarding maintenance rather than be- 
coming involved in detailed accounting disputes. Wachtel 
and Burtch concluded that the effect of this approach was to 
strongly prejudice the best interests of the children, be- 
cause the court accepted the notion that the debtor's income 
went first to support himself and maintenance payments thus 
come out of residual income. (8) 


(ii) Refusal to pay 


If support orders are fair in that they accurately re- 
flect the debtor's ability to pay and are varied when justi- 
fied by changes in the debtor's financial circumstances, 
failure to pay is generally equated with a refusal to do so. 
However, there may be complex emotional and psychological 
reasons underlying the refusal to pay. (9) 


The Alberta study noted, supra, examined several fac- 
tors(10) to determine why some debtors defaulted and others 
did not. None were conclusive. However, the response to 
questions asked of irregularly paying debtors did show that 
withholding support may be being used as a way of punishing 
ex-spouses. Approximately 44% of these debtors believed 
that the money paid for child support. was going to the ex- 
wife. Other responses seem to confirm that the bitterness 
associated with the breakdown and a less than complete un- 
derstanding of how support awards were made and expected to 
be paid. (11) 


Refusal to pay may, however, also reflect the support- 
ing parent's rejection of the priorities the courts assign 


to the claims on his/her financial resources. The claims of 
sequential families cannot be realistically ignored in a 
society where divorce occurs at a relatively young age. (12) 


The Report of the Committee on One-Parent Families 
(England) contained an extensive examination of the situa- 
tion of single-parent families. In its 1974 report, com- 
menting on the situation in Magistrate's Courts which deal 
mainly with low-income families, the Finer Committee con- 
cluded, inter alia, that the root of the hardship was not 


the unwillingness, but the inability, to support their first 
families. (13) 


(c) Fixing the Level of Support 


The appropriateness of aggressive enforcement neces- 
sarily depends on the basic justness of the maintenance 
debtor's obligation. 


There is considerable concern expressed about fixing 
maintenance awards in the adversarial context of the court- 
room or of legal negotiations. The criteria are generally 
need and ability to pay. However, both criteria are vague 
and undefined and, ultimately, are decided at the discretion 
of the individual judges. Concerns centre on how need can 
be accurately determined without definitions or calculations 
of basic needs for different age groups, in a particular 
regional and economic climate. Ability to pay is, as we 
have seen above, an unresolved question of priorities which 
is aggravated in circumstances where debtors deliberately 
avoid work or are underemployed to thwart their maintenance 
obligations. Some jurisdictions have turned to the use of 
objective formulae or financial guidelines to assist in cal- 
culating awards, often determined through an administrative 
as opposed to a judicial process. 


The principal objection to the use of mathematical for- 
mulae in the calculation of support awards is that the fac- 
tors which figure in marriage breakdown are so varied and 
complex that simple formulae cannot be applied to every sep- 
arating family. There is a fear that guidelines will prove 
too rigid and that the necessary exceptions will quickly 
destroy the rule. It is also feared that reducing the cal- 
culation of support awards to an administrative process may 
lead to additional delays in establishing support because of 
the necessity for a procedure for appeal to the courts. 
Nonetheless, serious attempts are being made in several jur- 
isdictions to develop fair and flexible guidelines. (14) In 
this paper, Sweden and Michigan provide examples of the use 
of guidelines in the calculation of private law maintenance. 


(ad) Enforcement of Maintenance Obligations 


As mentioned, supra, while the exact default rate in 
maintenance orders in Canada cannot be readily ascertained, 
it is clearly very high. A significant factor in these high 
default rates is the difficulty in enforcing maintenance 
orders. Presently, in eight out of ten provinces, the main- 
tenance creditor is obliged to pursue the legal remedies 
without assistance from the state. Only in Manitoba is 
there a state-initiated enforcement program which entirely 
removes the burden of enforcement from the maintenance cred- 
itor with a court order for maintenance. In Quebec, the 
"Service de perception' provides a free enforcement service; 
however, this enforcement process must be initiated by the 
maintenance creditor when court-ordered maintenance is not 
received. Several provinces are currently examining the 
possibility of establishing state-initiated enforcement pro- 
grams. 


The civil legal remedies available are not uniform 
across the country. They include: continuing garnishment, 
the use of fines, writs of execution, warrants of distress 
or seizure of chattels, the registration of maintenance or- 
ders against real property, the use of security deposits or 
bonds and the appointment of a receiver to enforce mainte- 
nance obligations. Imprisonment is also available as a last 
resort in almost all provinces. (15) 


The enforcement of legal remedies is made even more 
difficult where the maintenance creditor is trying to en- 
force an order against a maintenance debtor residing in a- 
nother province or territory. The reciprocal enforcement of 
maintenance orders (REMO) legislation is cumbersome and 
time-consuming, requiring the maintenance creditor to apply 
to the Attorney-General of the province in which he/she is 
living for transmission of the order to the Attorney-General 
of the province in which the maintenance debtor resides. 
The onus remains on the maintenance creditor to initiate the 
enforcement process. 


Enforcement cannot be taken either intra- or inter- 
provincially if the maintenance debtor cannot be traced. 
Not all provinces/territories provide tracing information, 
nor does the federal government. However, Bill C-48 (Family 
Orders Enforcement Assistance Act) proposes the release of 
tracing information from information banks controlled by the 
Departments of National Health and Welfare and by the Canada 
Employment and Immigration Commission (clause 15). 


Where state-initiated enforcement programs do not ex- 
ist, maintenance creditors often cannot seek enforcement 
without legal aid assistance. Stringent provincial/terri- 
torial eligibility requirements and generally low funding of 


civil legal aid matters pose substantial obstacles to secu- 
ring this assistance. 


Legal aid is not guaranteed by law and eligibility re- 
quirements vary considerably across the country. Financial 
eligibility is not always the sole qualifying requirement. 
For example, in British Columbia where the provincial re- 
straint program has cut deeply into legal aid funding, ap- 
plicants must not only meet the financial eligibility crite- 
ria but also demonstrate that their situation is one of some 
urgency. 


Legal aid programs across Canada are under severe fi- 
nancial pressure. The Canadian Bar Association has ex- 
pressed concern that provincial compliance with the minimum 
standards under the adult criminal federal-provincial agree- 
ments threatens to drain limited provincial funds from civil 
coverage. (16) 


An evaluative study of the B.C. Legal Aid program notes 
that prior to the institution of the provincial restraint 
program, family tariff clients were more likely to be fe- 
male.(17) Thus, cutbacks in provincial funding of family- 
related legal aid matters affects women disproportionately. 


An increased strain on legal aid funding occurs in 
times of economic recession and high unemployment. The num- 
bers of financially eligible applicants increases at the 
Same time aS government spending is reduced through re- 
straint measures. 


For legal aid applicants, the consequences of their 
failure to qualify for eligibility and of generally inade- 
quate funding for civil legal aid are that rejected appli- 
cants go without legal representation. This was the case 
for an overwhelming majority of rejected family legal aid 
applicants in the B.C. study noted supra. (18) 


A further consequence of restraint measures is that low 
income people are deterred from applying for assistance. A 
‘Manitoba study(19) noted that this deterrent effect in 
Manitoba was general; i.e., people from all income levels 
and with all types of legal needs were deterred from apply- 
ing for assistance. 


(e) Constitutional Considerations 


Federal jurisdiction in family law matters relates only 
to divorce and the capacity to marry under s.91(26) of the 
Constitution Act, 1867. With the exception of the federal 
power to enter the family law field through Lis.wemamdina 1 
jurisdiction to deal with issues such as juvenile delinquen- 
cy (s.91(27)), the basic parameters of family law are within 


provincial ‘jurisdiction - under °s.92(13)), (thes authority to 
regulate property and civil rights. (20) 


There is considerable scope for federal-provincial con- 
flict in a number of overlapping areas, generally due to the 
potential conflict between the federal divorce law and pro- 
vincial laws relating to children, to support between family 
members, and the enforcement of support orders. (21) 


Federal and provincial definitions of 'child' vary. 
While the provinces have traditionally controlled matters 
relating to children through their parens patriae jurisdic— 
tion, the federal authority may determine support obliga- 
tions to children as an ancillary power to the Divorce Act. 
Where federal legislation is valid as ancillary, provincial 
legislation is valid but inoperative when there is a con- 
flict between valid federal and provincial legislation. (22) 


There iS a view which holds that under a strict appli- 
cation of the doctrine of paramountcy, the field of support 
consequent to divorce proceedings is exclusively federal. 
The more flexible view holds that concurrency is possible 
between federal and provincial legislation. (23) 


Although the provinces have legislative authority over 
the administration of justice, the federal government has 
concurrent jurisdiction over matters substantially within 
its legislative competence. Thus enforcement of support 
orders given under the Divorce Act provides potential for 
conflict and lack of uniformity across the. icountry: One 
view holds that the jurisdictional scheme of the Divorce Act 
is either avoided or violated when provincial courts of sum- 
Mary jurisdiction enforce federal support orders, although 
this process has been upheld. (24) 


Further constitutional problems arise because of the 
limited powers of inferior courts which cannot perform s.96 
functions such as making orders for possession of the matri- 
monial home or non-entry orders(25), although they may award 
maintenance under provincial statutes. 


The present inability of any court (other than the Su- 
perior Court which made the original order for maintenance 
under s.11(2) of the Divorce Act) to vary that order is also 
problematic, particularly in a mobile society. (26) 


Bill C-47, ,the proposed Divorce and Corollary Relier 
Act, seeks to resolve these enforcement and variation prob- 
lems. Proposed” section 20 Ywould:give’ corollary tireltief 
orders legal effect across Canada and provide for their 
registration#in--any Courts (asedefined: ingsthe ~Act)esin sa 
province. These orders could then be enforced as an order 
of that court or in any other manner legislated by. the 
province. Variation applications would be heard and 


determined where either former spouse is ordinarily resident 
or in an agreed forum, with a two stage process where the 
applicant and respondent reside in different Jurisdictions: 


(f£) Federal Policies Affecting Family Support 


12 The Federal-Provincial Committee on Enforcement of 
Maintenance and Custody Orders 


In 1981, the Federal-Provincial Committee on Enforce- 
ment of Maintenance and Custody Orders was established to 
evaluate enforcement techniques across Canada in the hope of 
taking the best elements from those available and introduc- 
ing them in a uniform way across Canada. The final report 
was published in June, 1983. 


While the Task Force recommendations represent a con- 
certed effort to move in the direction of standardizing en- 
forcement techniques in Canada, these recommendations in 
themselves cannot solve many of the problems relating to the 
enforcement of maintenance. The report does not deal with 
the underlying problems relating to the principles of award- 
ing maintenance and the interaction of private law mainte- 
nance with the public law maintenance system as embodied in 
federal, provincial and municipal assistance programs. 


2 Federal Review of Social Security Benefits 


In January, 1985, the federal government released a 
consultation paper on Child and Elderly Benefits as part of 
its review of social benefits. Proposals for change in the 
child benefit system focussed on the child tax exemption. 


In the May, 1985 federal budget, changes in the family 
allowance and tax system(27) intended to increase support 
for low-income families by restructuring benefits provided 
to families with children. Over a three year period, begin- 
ning with the 1986 taxation year, the child tax credit paid 
to low- and middle-income families will be increased. The 
credit will be indexed to the amount of annual Consumer 
Price Index increase that exceeds 3%. Beginning in the 1986 
taxation year, the family income level above which the child 
tax credit is reduced will be lowered to $23,500 and will in 
future years be indexed to the annual CPI increase above 3%. 
Family allowances will also be indexed at this rate begin- 
ning in January, 1986. 


The child tax exemption for dependent children will be 
reduced in three annual steps starting in 1987 until it 
equals the value of family allowances. The exemption for 
children 18 and over will be reduced in the same way as the 
exemption for children under 18. However, there will be no 
exemption reduction for mentally or physically infirm 


dependents. The tax exemptions for these dependents will be 
indexed annually to the CPI increase above 3%. 


(g) The Report of the Macdonald Commission on the Economy 


The Final Report of the Royal Commission on the Econom- 
ic Union and Development Prospects for Canada (the Macdonald 
Commission) was released on September 5, 1985. Among the 
broad range of recommendations made by the Commission was 
the proposal to replace federal programs such as the family 
allowance, child tax credits, married and child exemptions, 
federal social housing and the federal portion of social 
assistance payments with a Universal Income Security Program 
(UISP) or guaranteed annual income. Recipients would re- 
ceive a relatively low level of support but would also be 
taxed at a fairly low level. The Commission stated as an 
immutable fact that higher benefits cannot be provided to 
those at the bottom of the income scale without reducing net 
incomes at the middle and higher levels.(28) The Commission 
Maintains that a UISP ‘would not provide a payment high 
enough to encourage employable people to rely wholly on it, 
and it would not tax back benefits at a rate high enough to 
discourage the earning of income.'(29) The Commission rec- 
ommendations are under consideration. 


(h) Public Law Support of Single-Parent Families in Canada 


As noted supra, the state already plays a major role in 
supporting sSingle-parent families in. Canada through sub- 
Sidizing or providing benefits such as family allowances, 
public housing and various tax exemptions and credits. The 
last resort for many of these families is social assistance. 
Almost 20% of the women in the Alberta study referred to in 
Chapter l(a) cited social assistance as their main source of 
income.(30) There is, in effect, a dual system of family 
support: one private and one public. 


Despite the constant interaction of the private and 
public support systems, they are not well integrated. Each 
tends to operate in an independent manner, virtually ignor- 
ing the existence of the other. This places the courts in 
an awkward and unrealistic position when making maintenance 
awards. The courts are neither fully apprised of all the 
facts; nor cane they ietublbyenaware. sof athes Ampactestheir 
decisions may have on the applicant's eligibility for 
various public support programs. This situation has been 
deplored by eminent Canadian jurists and academics for some 
time. (31) 


Not only are the private and public support systems 
poorly integrated, but the social welfare system itself is 
highly complex, with various income security programs divid- 
ed among federal, provincial and municipal levels of govern- 
ment. 


The social policy rationales which underlie the system 
are also complex’ and, often, conflicting. (32) "There is a 
growing concern that the realities of Canadian society are 
not being reflected in social welfare programs. Mossman and 
MacLean point out that although the principles of equality 
and self-sufficiency or independence have evolved in 
Canadian family law, this approach 'fails to achieve effec- 
tive equality because male and female spouses are not simi- 
larly situated on divorce or marriage breakdown, particular- 
ly in relation to financial security.'(33) Although social 
welfare programs have, to a certain extent, replaced family 
Support, Eichler, (34) Mossman and MacLean express concern 
that the relation between individuals and the family is un- 
clear. (35) 


Mossman and MacLean outline a theory distinguishing two 
categories of social welfare: benefits which are available 
to the 'deserving' poor and those available to the 'unde- 
serving' poor. The former tend not to be means-tested and 
are often work-related, such as unemployment insurance or 
workers' compensation. The latter do tend to be means- 
tested and are in the nature of a charity, for those who do 
not work. (36) It is becoming clear the the 'deserving' poor 
are more often men, while the ‘undeserving' poor are more 
often women. (37) Work-related welfare programs tend to dis- 
regard family support in determining eligibility, thus 
treating men as individuals. However, charitable type bene- 
fits tend to be granted only where there is no family sup- 
port and women are thus more often treated as part of a fam- 
ily unit, rather than as individuals for social welfare pur- 
poses. (38) Eichler, in commenting on this dichotomy, notes 
that to the degree that social security programs are avail- 
able to individuals, they are guaranteed of some income se- 
curity. However, when family status determines eligibility, 
individuals become disentitled from access to social support 
because of this status.(39) Mossman and MacLean express the 
concern that because the welfare system starts with a pre- 
sumption of familial support, whereas the family law system 
presumes equality and independence (which, practically 
speaking, is often quite unrealistic), it is the woman who 
will suffer 'delay, frustration and hardship before the sys- 
tems “mesh'; if they do at ali." (40) 


The Finer Committee found a similar, fragmented ap- 
proach of the support systems for single-parent families in 
England. Among their recommendations were the use of uni- 
fied family courts, the assessment and collection of mainte- 
nance through administrative orders against 'liable' rela- 
tives and the provision of a guaranteed maintenance allow- 
ance for single-parent families set at higher levels than 
the supplementary benefit program.(41) Although the Finer 
Committee recommendations have remained virtually ignored in 
Britain, the financial position of single-parent families 
there remains critical. (42) 


On 
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PART If 


A_ SURVEY OF PRIVATE AND PUBLIC LAW MAINTENANCE SYSTEMS 


Introduction 


Part II begins with an examination of jurisdictions 
which have sought to resolve the economic problems of 
Single-parent families, in whole or in part, through the 
substitution of largely administrative procedures for judi- 
cial processes and with an expanded role for public support 
of these families recognized through the establishment of 
public maintenance advance systems (PMAS). The PMAS coun- 
tries examined are: Sweden, Finland, Denmark, Israel and 
Switzerland. Part II also looks at New Zealand's Liable 
Parent Contribution Scheme which closely resembles a PMAS 
and demonstrates a clear government policy to integrate pri- 
vate and public support systems. 


This is followed by a discussion of those jurisdictions 
which have concentrated on the development of aggressive 
enforcement procedures in an approach which gives primacy to 
the private support system and puts a strong emphasis on 
recuperating public resources where expended. These juris- 
dictions include the United States, and particularly the 
State of Michigan, and the Province of Manitoba. Part II 
also reviews the benefit and tax scheme developed in 
Wisconsin. 


Finally, family or marriage insurance schemes are dis- 
cussed. 


Public Maintenance Advance 


A public maintenance advance is a guaranteed periodic 
payment to children whose private support obligations are 
not or cannot be met. Theoretically, the payment is an ad- 
vance on the private obligation which the state subsequently 
seeks to collect. However, in practice, enforcement of the 
private obligations is not always possible. Thus the main- 
tenance advance provides a guaranteed minimum income to 
these children. 


In order to assist the reader in distinguishing between 
a maintenance advance and social assistance-type benefits, 
the following chart attempts to summarize the principal fea- 
tures of maintenance advance programs. 


Distinction Between Public Maintenance Advance and Famil 
Benefits/Social Assistance 


PUBLIC MAINTENANCE ADVANCE 
SYSTEM 


1. The state accepts ina 
clearly enunciated policy that 
it will take primary 
responsibility for the 
economic support of 
Single-parent families, 


but only where private support 
is either unavailable or 


inadequate. 


2. Public maintenance advance 
programs are generally for the 
support of children, although 
some make provisions for 
unsupported mothers of 
dependent children. 


3. The preconditions to 
eligibility are not 
exclusively economic hardship. 
The most comprehensive 
Maintenance advance program 
provides a benefit in the form 
of a universal, often tax free 
guaranteed minimum income for 
children, without regard to 
the actual assets or resources 
of either the custodial parent 
or the child. The advance is 
available as a right to 
Single-parent families with 
children under a specified 
age. 


FAMILY BENEFITS/SOCIAL 
ASSISTANCE 


L&jucfhe . statesvactsse <1niya 
secondary role to supplement 
the income of the single- 
parent family. The 
supporting parent is still 
regarded as having the prime 
responsibility to support 
the family. The level of 
state support is generally 
low. 


Zn mM support is generally 
available to a person in 
need who is the parent of a 


dependent ehwsliat 
Bo Oualiftying conditions 
are usually exclusively 
economic. Administrative 


discretion will play a role 
in deciding eligibility and 
there is usually on-going 
administrative monitoring of 


the family» situations ssto 
ensure continued 
eligibility. 


a OOS 


PUBLIC MAINTENANCE ADVANCE 
SYSTEM 


4. The State takes an 
assignment of the applicant's 
rights and becomes the agent 
of enforcement in both welfare 
and non-welfare cases. In 
advance systems, the State 
will also enforce for amounts 
above what is paid out as an 
advance benefit. The State 
administers and monitors 
payments and takes automatic 
enforcement proceedings 
against a defaulting support 
debtor. The custodial parent 
May have a right complementary 
to that of the State to take 
private enforcement 
proceedings but it is not 
primarily that parent's 
responsibility. 


5. The State may have 
significant input into 
determining the amount 
appropriate for the initial 
support order and this 
advisory function is 
integrated into the court 
order in such a way that there 
is not a dual system for 
determining the noncustodial 
parent's ability to pay - the 
court and the social security 
systems will adopt the same 
standard. 


FAMILY BENEFITS/SOCIAL 
ASSISTANCE 


4. The State takes an 
assignment of the 
applicant's benefit 
and is entitled to take 
enforcement proceedings 
against the defaulting 


support debtor. The benefit 
recipient is often required 
or strongly encouraged to 
take private law enforcement 


proceedings and the 
enforcement burden thus 
often rests with the 


custodial parent and not the 
State. Since the State acts 
on an ad hoc basis in 
supplying family benefit 
assistance, it often has no 
universal continuing 
monitorangs function ttt 
only becomes implicated on 
the application for a family 
benefit and its interest is 
only in the amount of the 
benefit it pays out. 

(Note however that some 
non-PMAS jurisdictions such 
as Manitoba and Michigan 
provide state enforcement 
services to private 
maintenance creditors.) 


5D. “Only caftter .defanult: iby 
the maintenance debtor does 


the welfare system become 
involved. The determination 
by the family benefits 


office of the noncustodial 
parent's ability to pay may 
be quite different from that 
determined by the courts. 
These competing expectations 
will lead to confusion in 
enforcement. 


PUBLIC MAINTENANCE ADVANCE 
SYSTEM 


6. In determining the 
non-custodial parent's ability 
to pay, second families are 
generally accorded priority on 
the basis that realistically, 
the non-custodial parent is 
more likely to take care of 
the family with whom he/she 
has day-to-day contact than 
the one he/she sees only 
periodically or not at all and 
trying to force him/her to do 
otherwise may injure both 
families. This means that the 
State accepts primary 
responsibility for the first 
family. 


7. The whole support process, 
from establishment of the 
initial support order, 
monitoring and distributing 
payment and automatic 
enforcement, may be conducted 
almost entirely by one 
administrative organ or 
agency. The courts are 
usually available, however, 
for resolving justiciable 
issues such as the variation 
of support orders and appeals 
from the administrative 
process. 


8. Enforcement procedures may 
never or rarely make use of 
the courts. The enforcement 
is often by way of prospective 
income withholding orders, 
wage assignments or similar 
techniques and access to 
government information banks 
for tracing purposes is usual 
and quite broad. 


FAMILY BENEFITS/SOCIAL 
ASSISTANCE 


6. Particularly where the 
courts are implicated in 
enforcement, the 
responsibility to the first 
family is often held to be 
the primary responsibility 
of the non-custodial parent, 
although some courts do take 


sequential family 
relationships into account. 
Second families are a 
recognized responsibility 


but they do not always take 


precedence over the 
obligations: “to “rthegetirst 
family. 

7.» The’ support® process’ sis 
fragmented between the 
courts and the social 
assistance agencies. The 
non-custodial parent may 
also be expected to take an 
active role in the 
enforcement process. Resort 
to the courts may be 


frequent where funds permit, 
but the necessity for court 


intervention may also 
discourage the custodial 
parent from pursuing’ the 


maintenance debtor and 
result in greater reliance 
on social assistance, 
especially where maintenance 
orders are small. 


8. Enforcement is generally 
through #'the ©) courts? The 
agency administering the 
family benefit has no legal 
authority mo interfere 
directly with the 
non-custodial parent's 
source(s) of income without 
an order to do so. There 
may Or may not be access to 
government data banks. 


PUBLIC MAINTENANCE ADVANCE 
SYSTEM 


9. These systems generally 
use an integrated computer 


system to record data, provide 


the monitoring function and 
provide ready access to 
information forstracing. 


ga 


FAMILY BENEFITS/SOCIAL 


ASSISTANCE 


a NO uniform data 
collecting processes are 
used. Data collected are 
often for the purposes of 
one local office. The 
limited scope of the 
agency's interest similarly 
limits the information 
collected. 


. . ae eee eeac 

rg te a " nr ~ . 
\ > we Apelaan yy Pa 3 eae 
y \e . 
aed Gapta es 


«Wane Ov ar oa mit . 
ied tag yes ie Are Sat 


Pee. ee ait. Koma 0w,8 
Rylan | oy SAyal) “Dyrery 
“= eis We F yet i " 
® as sabia hte ee Po ee 


4% 
i te | 
‘ it) emai iae op Sn bos 
ee Bod » wi i 
' “a A a < ‘e a a i My 
%i ie Cae rite a RAG 
aya 7” oF nm me ? re 
es "a naa U ~ Min 
cree et, i A we) ify (Ry 
a - 7 A “ = ee 
: ‘ yer : * 
a 7 a ere , a 
: ty 7 i | as ® 
- ‘ ‘4 
a = ivy’ Pe ee 
aT” a . 
é 7 4 ' : rae 
o- es he v 
i i‘ fi 


le) retin « by Lawivalela 


. t : , : (aes ap | ve * t Aedes we aa 
: ME ; : he ; on , ~ “ways J. i 7 


- i a) ree rh oe. a4 : 


oo i ‘i ‘ean im 4g 7 oe Sadi, on Hi che [ 
pt i Ne eats ro | 
ra ma ee * we iy ae 

‘pea 4, Pata 4 4 4-5 ae S 


@ iy Par Feit a maevey 
wa 1 aa? i ity » oe 2 ree e @ we (i 
= Sey Pinta 

9 


Chapter 2 PRIVATE AND PUBLIC SUPPORT IN THE PMAS 
COUNTRIES: SWEDEN, FINLAND, DENMARK AND 
ISRAEL 

Introduction 


Public maintenance advance systems (PMAS) originated in 
the Scandinavian countries(1) and have spread and been 
adapted to the social security systems in other countries. 
The most comprehensive system is in Sweden and it is dealt 
with in some detail in this chapter. because of their simi- 
larity to the Swedish PMAS, those in Finland, Denmark and 
Israel are outlined in more abbreviated form. The PMAS in 
Switzerland is examined separately in Chapter 3. It differs 
Significantly from the advance benefits discussed in this 
chapter, and it also raises constitutional issues which are 
quite similar to those which would be raised in the Canadian 
CONtCEXT. 


2.1 SWEDEN 


2.24.1) The Private law System of Maintenance 
22k par (a) Inter-spousal Support 


Unmarried cohabiting couples have no maintenance 
obligations during or after cohabitation. (2) Spouses have a 
right “to* ‘alimony?*on”’ divorce(S) (ibuUt ith ismintended to: be 
transitory or rehabilitative in nature and is considered 
exceptional. (4) Thettbas#c \.thrust’ of) the” Yaw 2s) lor, the 
spouses to support themselves after divorce. The exception- 
al nature of alimony has been attributed to the participa- 
tion rate of Swedish women in employment outside the 
home. (5) In 1978, 59% of all female-headed families were 
employed full-time outside the home, 16% half time or more 
and only 14% did not work outside the home at all.(6) The 
role of extended state benefits is also significant (see 
discussion infra). 


Zea Save) Private Law Maintenance of Children 


The maintenance of children is shared between the par- 
ents who are responsible for ‘reasonable maintenance'. Not 
only the parents' resources but the child's income, assets 
and social benefits are considered in making awards. Main- 
tenance generally terminates at age eighteen. (7) Step- 
parents have a secondary responsibility to bi6Llogical,.par- 
ents. (8) 


A statutory formula has been developed to calculate 
child maintenance payments.(9) Many of Sweden's social se- 
curity benefits are calculated by reference to a 'basic sum' 
-~- an indexed sum corresponding to the annual income equiva- 
lent to the national old age pension.(10) In May, 1984, the 


—- 24 - 


basic sum was 20,300 Swedish kronor (then approximately 
$3,260 Canadian dollars). 


The starting point for calculating a child's mainte- 
nance allowance is the set of guidelines issued by the 


National Board of Health and Social Welfare. These 
incorporate the cost-of-living for children for the ages of 
0-6, Alvel2,,eand adSce andes over: These are expressed as 


percentages of. the basic’ sum. The general state child 
allowance is deducted from these amounts, leaving the 
maintenance required by the child. (11) 


The debtor parent is allowed to deduct a ‘reserved 
amount' for his maintenance plus reasonable housing costs. 
A further amount may be claimed for the support of a second 
family, thus effectively giving that family the priority 


claim on his financial resources. (12) Similar deductions 
are made by the custodial parent although this is not ex- 
pressly stated in the statute.(13) From the remaining in- 


comes of the parents, the child support obligation is appor- 
tioned in the following manner: (14) 


remaining income of the father 
remaining income of the father + remaining income of the 


mother 
x amount calculated for the child(ren)'s needs 
= father's monthly payment 


(amount calculated for the 
child(ren) 's needs) - (father's monthly payment) 


= mother's monthly payment (Note: the mother is entitled 
to general child allowance. (15) 


Further adjustments can be made up or down as specified 
in the legislation. (16) A child may receive a '‘'standard 
additional amount' where the parents are left with a signif- 
icant surplus.(17) One commentator feels that although this 
legislation allows for more uniform levels of maintenance in 
comparable cases, the system is complicated and the math- 
ematical exactness is determined by the evaluations chosen 
as starting points.(18) Payments are usually periodic and 
by law, payable in advance. (19) 


Deel: Leases) Indexing of Maintenance Allowances 


Maintenance allowances are automatically indexed 
through calculations of the General Bureau of Statistics. 
There must be a minimum annual increase or decrease in mone- 
tary purchasing power of at least 5% to allow for change, 
although smaller amounts resulting in a 7% increase over 2 
years will permit a corresponding allowance increase. 


a OS = 


Children's allowances are limited to 70% of the indexed in- 
crease or decrease for spouses to prevent inequities in the 
taxation rules for debtors which would otherwise occur. (20) 
The responsibility for making the change is on the debtor. 
The change usually takes place on April lst of each year. 
The government advertises and makes index change information 
widely available. (21) 


2.1.1 (d) Duration and Variation of Private Law Maintenance 


Obligations 


Maintenance obligations arise from both court orders 
and agreements. They can be varied in changed circumstances 
Or on grounds of unreasonableness. (22) Maintenance actions 
are generally prescribed after 3 years as is the right to 
demand payment of arrears. (23) 


2.1.1 (e) Enforcement of Private Law Maintenance Obligations 


Sweden has a central execution authority (Riksskat- 
teverket) which can execute for maintenance obligations. (24) 
Both garnishment and attachment procedures are available. 


An enforcement officer takes applications, hears the 
debtor, decides on the deduction sum allowed to the debtor 
and takes the enforcement required. (25) The amounts avail- 
able for maintenance attachment are calculated on the debt- 
or's before-tax income less the deduction sum. Other forms 
of attachment are calculated on the debtor's after-tax in- 
come less the deduction sum. (26) 


JwlattesTheisPublicihaweMaintenance System 


Subject to residency(27) and paternity(28) require- 
ments, the maintenance advance is provided without regard to 
the child's income or assets(29) and the marriage or remar- 
riage of the custodial parent does not affect the child's 
eligibility.(30) The advance is made against a claim on the 
non-custodial parent, known in law as the person liable to 
pay the maintenance allowance. (31) 


Subject to special circumstances (32), the maintenance 
advance is 41% of the 'basic sum' stipulated for the year 
pursuant to the Act on National Insurance. (33) 


The public maintenance advance is paid out as one of a 
large number of social security benefits and is presumably 
funded from general government revenues. 


The National Insurance Office administers the mainte- 
nance advance through its local offices and takes enforce- 
ment against the debtors. 


~ £5 = 


As long as the advance is being paid, the debtor must 
direct that part of his maintenance payments equal to the 
advance to the social insurance office where he/she is reg- 
istered. (34) 


2.1.3 Enforcement and the Maintenance Advance 


Where the creditor fails to pay maintenance to the 
social insurance office as directed, the Act relating to 
Advance Payments on Maintenance Allowance, 1964 obliges the 
social insurance office to collect private maintenance 
without delay. .The office is authorized to enforce for the 


allowance in excess of the maintenance advance on behalf of 
the custodial parent. (35) 


Zee Analysis of the Maintenance Advance: Cost- 
effectiveness, Problems and Benefits 


In 1983, approximately 11% of all Swedish children and 
53% of children in single-parent families (totaling approxi- 
mately 220,000 children) were receiving maintenance advance 
payments. (36) The annual cost in 1983 of the advance was 
1.9 billion Swedish kronor (approximately $304 million 
Canadian). Of that amount, 700 million kronor (approximate- 
ly $112 million Canadian), or 36.8% was recovered from main- 
tenance debtors. (37) 


Approximately 27% of all families in Sweden are single- 
parent families (a total of about 310,128). Only> (20% of 
social assistance recipients are single mothers. These sin- 
gle mothers represent less than 20% of all single mothers. 
These benefits are usually small and temporary; it has been 
found that two-thirds of these women receive social assis- 
tance,,for 3emonths. orwless..(38) As *noted= inw@section ti. i128, 
supra, there is) avhigh rate of) participation. amongst .these 
women in employment outside the home. 


The maintenance advance is provided along with the gen- 
eral child allowance, (39) housing allowances(40) and the 
provision of other social services. App recent sstudy. By 
Kamerman and Kahn showed female-headed single-parent fam- 
ilies were significantly better off than those in the other 
countries studied. ihe two types of female-headed 
Single-parent families in which the mother was not employed 
outside the home, the family incomes were almost 94% of the 
average production worker's wage (APWW) in Sweden. The 
maintenance advance made up 28.6% of these families' income 
and social assistance accounted for 36.1% of income. (41) In 
the other two types of female-headed single-parent families 
where the mother worked outside the home, the family incomes 
were 123.1% of the APWW. There were no social assistance 
payments to these families. The maintenance advance was 
21.8% of income where the father did not contribute to child 
support but only 10.5% where he did contribute (11.3%). (42) 
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The Swedish approach allows these working mothers to retain 
almost all of their net earned income. This provides a sig- 
nificant work incentive. The difference in income between a 
non-working single-parent family receiving social assistance 
and other benefits and a similar family in which the mother 
works part-time and earns half an APWW is 43%. The family 
retains almost the entire net earned income of the mother. 
Kamerman and Kahn attributed 85% of the income difference 
between these two working and non-working female-headed sin- 
gle-parent family models to the maintenance advance payments 
available to all single-parent families. (43) 


Concern has been expressed over the fact that although 
maintenance allowances are indexed, all salaries are 
not. (44) Therefore, in periods of recession or high infla- 
tion, the maintenance debtor's obligation may well become 
too onerous, increasing a tendency to default and, corre- 
spondingly, a greater demand on maintenance advance funds. 


Kamerman and Kahn's study demonstrates that the mainte- 
nance advance makes a significant difference to the income 
of single-parent families. In addition to children being 
cushioned from the effects of the debtor's default or in- 
ability to support his/her children, the maintenance advance 
guarantees a minimum income for those children of low-income 
debtors who cannot provide adequate child support. Kamerman 
and Kahn characterized the underlying principles in the 
maintenance advance program as being the concern for the 
well-being of children, for the parents' role in assuring 
this and the encouragement for mothers to work and earn. (45) 
That the state also looks after the enforcement of mainte- 
nance obligations is a further economic and emotional relief 
to these families. 
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2.2 FINLAND 


2.2.1 The Private Law System of Maintenance 
2.2.1 (a) Inter-spousal Support 


Support obligations between married and unmarried cou- 
ples in Finland are virtually identical to those in 
Sweden. (1) 


2.2.1 (b) Private Law Maintenance of Children 


The parents share the child support obligation accord- 
ing to their ability. The Child Maintenance Act, 1975 re- 
quires parents to provide 'sufficient support’. This crite- 
rion has been criticized as being too vague. The legis- 
lation does not incorporate ‘consumption investigations' to 
indicate what is needed to satisfy a child's basic needs in 
the same way that Sweden has.(2) Factors such as the par- 
ents' age, employability and the child's ability or chances 
of self- SnyPRe? S are considered. (3) 


cHiidren have a right to support until age 18 although 
it may extend beyond that for educational purposes. (4) 
Finnish law has abolished the right to maintenance for chil- 
dren who, although in need of assistance, are beyond the age 
of majority. Also, the right of parents to seek support 
from their children is no longer available. (5) 


Statutorily specified allowances, including child al- 
lowances, and maintenance allowances are raised according to 
the annual increase in the cost-of-living index. (6) 


Enforced collection for maintenance is by attachment 
which can be undertaken on the basis of a court order or 
confirmed agreement without further resort to the courts. (7) 


The Social Welfare Board can seek enforcement (see, 
infra) where it pays a maintenance allowance (advance). The 
S.W.B. has the right to information from every government 
body, including that found in tax returns. (8) 


222) The Public Law System of Maintenance 
232.224 a) Eligibility for the Maintenance Allowance 


A maintenance allowance is paid to children under the 
Act on Child Maintenance Security, 1977/122 to safeguard 
children's rights to ‘sufficient support’. (9) ft “iss paid 
where there iS no maintenance -or where it is insuffi- 
cient. (10) In the latter case, the difference between the 
child's allowance paid by the debtor and the state mainte- 


nance allowance or advance provides the children of low- 
income debtors with a guaranteed minimum income. 
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An allowance is paid by the state where: (11) 


1) the maintenance debtor defaults; 

2) paternity has not been established; 

3) paternity is established, but not a maintenance 
obligation; 

4) when a maintenance obligation exists but cannot be 


fulfilled due to the debtor's incapacity, or when 
the amount of maintenance established is less than 
the public allowance; 

5) an adopted child was adopted by one parent whose 
spouse, legal or common law, is not the parent or 
adoptive parent of the child. 


Additionally (12), the parents of the child must not be 
living together, and the debtor or parent referred to in 3) 


and 4), supra, must be alive. There are also residency con- 
ditions. (13) 


2.2.2 (b) Determination of the Quantum of the Maintenance 
Allowance 


Rather than being a fixed percentage of a ‘basic sum' 
calculation as in Sweden, the Finnish legislation establish- 
es graduated amounts to be paid out. In 1984, the child or 
a Single supporter received 349 Finnish marks per month (ap- 
proximately $76.78 Canadian). A child whose parent was mar- 
ried or cohabited received 291 marks per month (approximate- 
ly $64.02 Canadian). The Ministry of Health and Social Wel- 
fare determines the annual increase which is tied to the 
cost-of-living. (14) 


Amounts paid out vary, however, with the condition on 
which they were awarded. Where the debtor's obligation is 
less than the amount in the Act, the maintenance allowance 
(advance) paid out is the difference between the two. Where 
the debtor's obligation is lower than the allowance in the 
statute because either the child can contribute to his own 
support or because the debtor's expenses for the child are 
low and default occurs, the public maintenance allowance is 
limited to the amount of the debtor's obligation.(15) A 
partial payment of the private maintenance is deducted from 
any corresponding time period in which the public mainte- 
nance allowance is paid. (16) 


Pi i2n2t We); Pounding of the Maintenance Allowance 


The public maintenance allowance is paid out of munici- 
pal funds. However, 80% is provided by the central govern- 


ment. (17) 


2.2.2 (d) Administration of the Maintenance Allowance 


Agencies subordinate to the Ministry of Social Affairs 
and Health have a three-tiered administration: there is a 
national control administration, a regional and a local ad- 
ministration. (18) 


An application can be made to the local S.W.B. by the 
custodial parent, including an underage parent, a guardian 
ordered to represent the child or a trustee.(19) Only one 
default is necessary before applying. The debtor is normal- 
ly heard unless the child needs immediate support. (20) 


The debtor's obligation is unaffected by the payment of 
the public maintenance allowance.(21) Where the debtor de- 
faults, the municipality is subrogated in the child's rights 
to the extent of the public maintenance allowance paid. The 
child has the right to any excess above the amount of the 
allowance. (22) On default, the Board has the right to col- 
lect maintenance payments and as long as it has this right, 
the debtor must pay in to the Board.(23) If the debtor pays 
the applicant directly, both will be liable to repay the 
municipality. (24) 


The Act on’ Child “Maintenance! Security, 1977/122, au- 
thorizes the Social Welfare Board to enforce for unpaid 


maintenance through garnishment procedures. (25) The Act 
allows for remission of the debtor's obligation where the 
debtor's default was caused by circumstances beyond his/her 
control. (26) 


2.2.3 Analysis of the Maintenance Allowance: Cost- 
effectiveness, Problems and Benefits 


Statistics indicate that, in 1983, 8% of approximately 
one million children under 18 received the maintenance al- 
lowance. The total paid out in 1983 was approximately 237 
million Finnish marks (approximately $52.14 million 
Canadian) of which approximately 38% was recovered from 
maintenance debtors.(27) This is almost the same recovery 
rate as that achieved in Sweden (see 1:3, supra). 


No further information as to administrative costs was 
provided. Generally, the maintenance allowance must also be 
viewed in the context of the assistance to single-parent 
families provided through tax benefits, day care, priority 
and reduced utility payments. The exact impact of the main- 
tenance allowance cannot be evaluated without additional 
information. A 1980 government publication estimates that 
only about 4% of the population received social assis- 
tance(28) (now known as income security). What proportion 
of single-parent families need income security is not known. 
Clearly, receipt of the allowance must improve the sin- 
gle-parent family's standard of living. 


2.3 DENMARK 


2.3.1 The Private Law Maintenance System 


Denmark has a dual administrative-judicial system for 
granting separations and divorces. Basically, the courts 
deal with the contentious cases and the local administrative 
authority, the County Governor, deals with the non-conten- 
tious cases which make up 85% - 90% of all separations and 
divorces.(1) While the courts decide on maintenance obliga- 
tions, quantum is decided by the chief administrative au- 
thority which can also review and vary these amounts. (2) 
Maintenance agreements which deal with both the obligation 
and amount of maintenance are subject to judicial review. (3) 
No legislation provides rules as to the mutual duty of sup- 
port between common law spouses. 


Both spouses are liable to support a child without dis- 
tinction as to children born within or out of wedlock and 
adopted children. A limited obligation exists towards step- 
children. Neglect of the obligation results in an adminis- 
trative order to pay. 


Child maintenance is assessed on a needs and means ba- 
Sis. (4) If both parents are without means, the children 
receive a statutorily fixed 'standard maintenance' from the 
state (see 3.2 infra).(5) Standard maintenance payable by 
parents is established by statute. (6) These amounts are 
revised semi-annually and paid in advance at the rate valid 
at the time of payment.(7) Guidelines exist for calculating 
maintenance higher than the average. (8) 


Maintenance normally terminates at 18 although it may 
continue to 24 for purposes of education or training. (9) It 
terminates on a daughter's marriage unless the chief admin- 
istrative authority declares otherwise.(10) It also termi- 
nates where the child can provide his or her own support. 
This would occur where the chief administrative authority 
determines that the child's income exceeds these normal 
maintenance payments. (11) 


Maintenance agreements are not binding on the chief 
administrative authority which has broad powers to vary. 


The Ministry of Justice has central authority for the 
enforcement of maintenance obligations. (12) However, en- 
forcement is taken through the municipal Social Welfare 
Board in the debtor's place of residence.(13) Where the 
applicant or local Board's information is insufficient to 
trace the debtor, the Investigation Service of the National 
Police Commissioner will be used. (14) 


The debtor can be examined(15) and may enter into a 
payment proposal with the enforcement authority.(16) When a 


payment agreement is broken or cannot be reached, the 
recovery authority may undertake garnishment proceedings, 
seek seizure of assets(17) and, as a last resort, seek 
default imprisonment. (18) 


2.3.2 The Public Law System of Maintenance 


Denmark supplies a child maintenance advance adminis- 
tered by the Ministry of Social Affairs/National Board of 
Social Welfare. 


Eligibility requirements focus on Danish residency and 
citizenship. (19) Additionally, the parents must not be 
cohabiting. (20) The applicant must be paying the child's 
expenses i.e., the applicant must be the person entitled to 
receive maintenance on behalf of the child. (21) 


The maximum amount of the maintenance advance is the 
amount set by statute as the quantum of the parents' private 
maintenance obligations. (22) Provisions for the children of 
impecunious parents appear to cover children who would re- 
ceive less than the statutorily defined standard allowance. 
Special maintenance available at private law can be covered 
by maintenance advances.(23) Advance payments are indexed 
semi-annually. (24) 


Maintenance advances are paid by the municipal Social 
Welfare Boards which are subrogated to the right to recover 
maintenance owed. (25) 


Enforcement for maintenance advance payments is the 
responsibility of the municipality in which the debtor 
resides, It is often effected in co-operation with the 
fiscal administration or bad debt collection department 
within the municipal administration. (26) Thetmipubiac 
authorities have one principal advantage in garnishment 
proceedings: although second in priority to private claims, 
maintenance advance can be garnished for 20 years if the 
recovery is initiated and continued without 
interruption. (27) 


2.3.3 Analysis of the Maintenance Advance: Cost- 
effectiveness, Problems and Benefits 


In 1981, 164,969 children received 841.6 million kr. in 
maintenance advances (approximately $143 million in Canadian 
funds). More than every 8th child under 18 in Denmark re- 
ceived the maintenance advance. (28) No information is 
available as to recovery rates or administrative expendi- 
ture. 


Insufficient information is available to make these 
assessments beyond the clear benefit that Danish children 


receive a guaranteed minimum income through either statuto- 
rily defined standard allowances or maintenance advances. 


2.4. ISRAEL 


2.4.1 The Private Law Maintenance System 


The Family Law (Maintenance) Amendment Act, 5719-1959 
amended the Act on Family Law and established obligations of 
support, inter alia, for spouses and minor children. It is 
not known whether any laws regulate support between un- 
Married couples. Children over the age of majority may re- 
ceive support under certain conditions; however, the legis- 
lation is unavailable to determine the extent of these 
obligations any further.(1) It is not known how maintenance 
obligations are calculated nor how they may be varied or 
terminated. 


Maintenance may be raised by a court to reflect the 
cost-of-living under the Allocation of Interest Act, 5721- 
1961. (2) 


Maintenance rights are established through agreement or 
a court order. An agreement authorized by the court has the 
same force and effect as a court order. Under the Execution 
Act, 5727-1967, the Chief Execution Officer is empowered to 
enforce maintenance where the debtor is subject to a court 
order to pay. (3) 


2.4.2 The Public Law Maintenance System 


Israel provides a maintenance advance to a judgment 
creditor with a maintenance judgment from either a civil or 
any competent religious court. The right to a state-funded 
maintenance advance derives from the Maintenance (Assurance 


of Payment) Law, 5732-1972. It is provided by the National 
Insurance Institute. 


Apart from Israeli residency (4), the following con- 
ditions must be met: (5) 


A woman must: 
1) be over 60 or have the custody of at least one 


child with a judgment either in her favour alone 
or in favour of both the woman and child; or 


2) have a court order for maintenance and no means of 
self-support where she does not have custody of a 
chia 


A child will receive the advance if he/she has a judg- 
ment in his/her favour and is neither in the custody of 
his/her mother nor living with her, unless that child is 
principally supported by the government of a communal agen- 
cy. (6) 


The legislation determines the advance to be either the 
amount of the judgment or of the widows' and orphans' pen- 
sion, whichever is the lower. This is a percentage calcula- 
tion of the average wage: 259 3eLor she: mothers 37 75si4for a 
mother with one child and 42.5% for a mother with two chil- 
dren. No additional benefit is conferred where there are 
three or more children since these children are covered by 
the child benefit or allowance. (The child allowance, at 
lower levels, is also available to first and second chil- 
dren.) The advance is indexed to the cost-of-living and 
tax-free. (7) 


Payment is co-extensive with the debtor's duty i.e., as 
long as the court order is in force, or until a child turns 
18, unless the adult child is unable to support himself. (8) 


Funding is from the general revenues of the Treasury 
and funds are specifically appropriated to the program under 
s.16 of the Act. The expenditure represents less than 1% of 
social welfare expenditures. (9) 


The Institute seeks recovery of the advance from the 
Maintenance debtor who is expected to absorb some of the 
enforcement costs. (10) 


The Execution Law, 5727-1967 subrogates the Institute 
in the creditor's rights. (11) The Institute may set off 
advance payments against monies it owes the debtor.(12) The 
advance legislation also provides for the transfer of excess 
Maintenance collected to the creditor, minus’ collection 
costs(13) and, apportionment where both the creditor and the 
Institute have taken execution proceedings. (14) 


2.4.3 Analysis ofthe Public Maintenance Advance 


Little information is available to make any reasonable 


evaluation of the Israeli maintenance advance. In 1978, the 
first full year of operation, between 15% - 20% of social 
assistance recipients qualified for the program. Approxi- 


mately 50% of program costs were recovered from the mainte- 
nance debtors.(15) So far, it appears that about one-third 
of the program costs have been collected.(16) The number of 
female-headed single-parent families in Israel is only 4% of 
all families with children. (17) 


It appears that on January 1, 1982 a new income-support 
program was established to replace the previous social as- 
sistance program. The advance benefit appears to be admin- 
istered as part of the new program. (18) Further information 
is needed to clarify the interaction of these programs, as 
the advance does not appear to have been fully absorbed into 
the new income-support program. (19) 
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Chapter 3 SWITZERLAND 


The public maintenance advance system in Switzerland is 
examined separately in this chapter as it varies consid- 
erably in its principal features from the Scandinavian mod- 
els. Switzerland's difficulties in establishing a PMAS are 
instructive as the federal-cantonal split jurisdiction 
raises constitutional issues similar to those which would 
arise in the Canadian context. 


3.1 The Private Law Maintenance System 
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Family law is in a state of change in Switzerland. 
Traditionally, the support for needy family members has come 
from the family. The primacy of private law support remains 
despite the 1976 filiation legislation which, imter .alia,; 
established a public maintenance advance.(1) A new Dn Lah ito 
revise the general effects of marriage was passed by a vote 
of the people and the cantons in September, 1985. This law 
will not come into effect for two more years, to enable the 
cantons to make appropriate legislative changes.(2) The law 
governing divorce is to be revised at some future date. (3) 


Swiss federal law does not address or regulate common 
law relationships. They are considered simple associations 
which the parties may regulate as they wish. (4) 


Present legislation makes a husband responsible for 
family support and support can be ordered on separation. (5) 
On divorce, a wife has an action in damages (action en 
dommages-intéréts) for the loss of support, based on fault 
essentially; an action for a ‘pension alimentaire’ or 'pen- 
sion d'assistance' which does not require fault; and », ap Lure 
ther action ‘en réparation du tort moral' which aims at com- 
pensating for the shock of divorce and facilitating inte- 
gration into a new life. (6) 


Articles 276-295 of the Swiss Civil Code establish the 
PLEInci pals .cuLiG support obligations. (7) The obligation 
rests on both parents but, on family breakdown, the non- 
custodial parent usually makes the greatest financial con- 
tribution. He may be ordered to make all of that contribu- 
tion if well-off, relieving the custodial parent of finan- 
cial obligations.(8) The support obligation is independent 
of factors such as the debtor's illness, imprisonment or 
lack of financial resources although able to work. What the 
debtor could earn if willing to apply himself is what ap- 
pears to be important. (9) 


Maintenance is determined on the basis of need and 
ability to pay, with the child's resources being taken into 
consideration.(10) This obligation has priority over other 


debts but is on the same footing with obligations to chil- 
dren of previous or later marriages. (11) 


Child maintenance terminates on the child reaching the 
age of majority or on death, unless otherwise agreed or or- 
dered. (12) 


Generally, maintenance is enforced by ordinary court 
action for debt.(13) In bankruptcy, family obligations have 
priority in the first class of unsecured debts. (14) 


In the 1976 filiation revision, art. 290 was added to 
the Civil Code. This article obliged the regional govern- 
ments or ‘'cantons' to provide the custodial parent with 
free, adequate assistance for the execution of support pay- 
ments. The assistance is not entirely free. The canton 
pays the enforcement service costs but not the costs of su- 
ing the debtor nor of legal fees incurred when the debtor's 
domicile is outside Switzerland. (15) 


The debtor can also be subject ultimately to a criminal 
action.(16) He/she may also be ordered to provide security 
where he/she appears to be preparing to abscond or squander 
assets.(17) There is a five year limitation period on main- 
tenance allowances. (18) 


3.2 The Public Law Maintenance System 


The public law intervenes in family support only after 
extensive family liability has been exhausted. (19) The 
cantons provide a public maintenance advance to the children 
of divorced or unmarried parents under a wide range of con- 
ditions and, exceptionally, to spouses whose support 
payments are in default. 


Se ely begat Basis for the Public Maintenance Advance 


As early as 1965, it was noted that funds for needy 
children were being drawn from communal and cantonal operat- 
ing funds. (20) The Scandinavian advance systems, notably 
Denmark's, influenced the development of the Swiss mainte- 
nance advance.(21) However, cantonal autonomy and the con- 
stitutional division of powers prevented the establishment 
of a truly national advance system. Art.293(2), establish- 
ing the maintenance advance, was founded on the reserve in 
art.6 CC which does not affect the division of powers be- 
tween the Confederation and the cantons. (22) The advance 
was legislated under art. 293(2) of the Civil Code in rather 
vague terms. This article states that the cantons are to 
regulate the payment of a child support advance where par- 
ents fail to fulfill their obligations.” "Alte condi trons ana 
rights relating to the advance are within the legislative 
authority of the cantons. Thus, eligibility, administration 
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and funding vary widely. (Note that cantonal enforcement 
services were legislated under this same law, supra.) 


3.2.2 Eligibility for Public Maintenance Advance 


The three requirements(23) for eligibility common to 
all cantons are: 1) establishment of the debtor's oblig- 
ation; 2) the creditor must have a legal right to support 


either by judgment or agreement; and, 3) the debtor is in 
default. 


The default requirement has given rise to some public 
confusion with respect to the difference between having a 
creditor's right to a maintenance advance and simply being 
in a state of need requiring social assistance. (24) 


Although clearly intended for children, some cantons 
have also provided an advance to separated or divorced 
spouses. (25) 


Finally, while the Germanic cantons have no minimal 
residency requirement; all of the Romanic cantons do. (26) 


3.2.3 Determination of the Quantum of the Advance and 
Indexing 


The amount of the advance varies widely from one canton 
to another. There is no uniform policy on whether the 
child's assets and revenues should be taken into account. 
Theoretically, if the right flows from a pre-established 
legal obligation, these considerations should be ignored. 
This view was accepted in Geneva, but economic restrictions 
in other cantons have forced them to exclude some children 
on these grounds. (27) The Romanic cantons' criteria vary 
widely. The Germanic cantons have standardized payments by 
adopting as a ceiling the maximum state allowance payment 
available to orphans.(28) This is indexed to the cost-of- 
living. (29) 


Although an authorized agreement or judgment is a con- 
dition of eligibility, the amount awarded by the court is 
often ignored. The administrative advance is generally low- 
er than the maintenance award. (30) 


3.2.4 Duration of the Maintenance Advance 


In some cantons, the duration of the advance is inex- 
tricably tied to the success of the public authority's en- 
forcement procedures. 


The Germanic cantons pay an advance until there is a 
change in the child's circumstances, such as the debtor 


resuming payments. 


The child in the Romanic cantons is in a more tenuous 
position. In Geneva, the advance is withdrawn where en- 
forcement is fruitless. Neuchatel will not provide the ad- 
vance if enforcement is unsuccessful or if the debtor is 
found to be insolvent after the payment of four advance in- 
Stalments. Valais terminates the advance if advance pay- 
ments are not recuperated within one year. (31) Vaud and 
Fribourg, however, will provide the advance where there is 
no hope of recovery. (32) 


3.2.5 Administration of the Maintenance Advance 


Funding was never intended to come from existing social 
assistance programs. (33) As noted above, there is a tenden- 
cy for funding to be tied to the success of enforcement. It 
is difficult to reconcile the notion of protection of chil- 
dren from economic hardship with the competing principle 
that the maintenance advance is not to become another form 
of social assistance. 


Part of the confusion between the maintenance advance 
and other forms of social assistance arises from the admin- 
istration of the advance. 


The Germanic cantons provide the advance through a sys- 
tem of private services which are generally organized by 
women's associations and have been in existence in various 
centres for some time. (34) The Romanic cantons opted for 
public administration. In some cantons, the administration 
was attached to an existing social service. Only two 
cantons created an independent office within the cantonal 
administration. (35) 


The Romanic cantons have used a variety of formulae to 
resolve disbursement costs between cantons and local govern- 
ments. (36) 


The Romanic cantons have tended to centralize the ad- 
vance and enforcement administration at the cantonal level, 
whereas the Germanic cantons have adopted a decentralized 
approach. (37) It has been argued that a centralized, in- 
dependent administrative agency allows children who receive 
the maintenance advance to remain anonymous, further differ- 
entiating receipt of the maintenance advance from the nega- 
tive associations of public assistance. (38) A similar argu- 
ment has been made for joining the advance administration to 
the agency responsible for enforcement. This argument has 
apparently not been accepted in the Germanic cantons. (39) 


3.2.6 Public Enforcement and the Public Maintenance Advance 


The recuperation of the maintenance advance from main- 
tenance debtors has led to some legal difficulties based on 
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the enforcement agency's legal standing in court. A resolu- 


tion of this problem has been legislatively adopted in 
canton of Jura. (40) 


3.3 Analysis of the Public Maintenance Advance 


Figures were not available to evaluate the cost- 
effectiveness of the Swiss public maintenance advance. The 
variability in eligibility, administration and funding 
across the country would make meaningful comparisons very 
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Chapter 4 NEW ZEALAND 
4.1 The Private Law Maintenance System 
4.1.1 Maintenance Obligations 


' The Family Proceedings Act, 1980 requires spouses to 
Maintain each other during marriage to the extent necessary 


to meet reasonable needs, but only where the other spouse 
cannot meet his/her own needs due to a specified list of 
circumstances including physical or mental disability and 
inability to find adequate employment.(1) On marriage dis- 
solution, the maintenance obligation is virtually the same. 
Each party is expected to assume responsibility for his/her 
needs within a reasonable period of time and neither is to 
be responsible for the other when that time expires. This 
may be qualified by considerations of age or duration of the 
marriage. (2) 


Spousal maintenance is assessed without regard to the 
standard of living of the common household.(3) Neither the 
maintenance debtor nor any dependent is to be deprived of a 
reasonable standard of living.(4) The assessment generally 
is of need and ability to pay.(5) Conduct may be considered 
if it is used as a device to prolong economic dependence or 
if it would be repugnant to justice. (6) Spousal maintenance 
terminates on the remarriage of the spouse receiving sup- 
port. (7) 


Each parent is liable to support his children to. the 
age of 16, and, 70. “themege: oF 18 or 20 in special circum- 
stances.(8) The assessment is based on the child's reason- 
able needs and the parents' means.(9) The fact that either 
parent is supporting any other person is one of the factors 
considered. (10) 


The Act provides, inter alia, that a court may request 
any officer of the Department of Social Welfare to submit a 
written report outlining the earning capacity and economic 
circumstances of a party to the proceedings. Each party or 
their counsel receives a copy. Evidence may be tendered on 


any point raised and the officer must appear as a witness in 
respect to matters arising out of the report. (11) 


4.1.2 Enforcement of Private Law Maintenance Obligations 


Unpaid maintenance is a debt which can be collected in 
any district or family court.(12) Maintenance creditors may 
apply for enforcement to the maintenance officers within the 
Department of Social Welfare (DSW) who administer a compu- 
terized enforcement system.(13) These officers enforce or- 
ders or agreements not suspended by the liable parent con- 
tribution scheme (see 4.2, infra) or discharged. 


An applicant can opt out of the enforcement process by 
a request in writing.(14) However, the recipient of a do- 
mestic purposes benefit cannot do so. (15) 


The court and administrative procedures are well inte- 
grated. Copies of court orders and registered agreements 
are sent to the DSW nearest the court. Almost invariably, 
the court orders payment to the DSW. A district file and 
master computer record are established which monitor the 
debtor's payments. (16) 


When enforcement is necessary, the creditor is contact- 
ed for tracing and financial information relating to the 
debtor. However, enforcement officers also have access to 
several government data banks, including the DSW Data Pro- 
cessing Centre, the Land Registry Office records, the Com- 
panies Register and the Motor Vehicle Register. (17) 


Deduction notices may be consented to voluntarily as a 
convenient form of payment(18) or ordered by the maintenance 
enforcement officers for arrears. (19) Payments are 
monitored regularly. (20) 


Where the defaulting debtor is self-employed or unem- 
ployed, the Family Proceedings Act, 1980 provides that the 
following orders may be made: warrant of distress,(21) at- 
tachment orders,(22) charging orders(23) and receiving or- 
ders.(24) Default(25) and contempt(26) proceedings are also 
available, 


4.2 The Public Law Maintenance System 


4.2.1 The Liable Parent Contribution Scheme 


New Zealand has sought to integrate the private and 
public law maintenance systems with the establishment of the 
liable parent contribution scheme. This came about. on the 
passing of The Social Security Amendment Act 1980 which came 
into force on April 1, 1981.(27) The Act introduced a new 
scheme 'to replace court-ordered maintenance with an admin- 
istrative procedure administered by the Social Security Com- 
mission when a state social security benefit is being re-. 
ceived.'(28) This benefit is known as a domestic purposes 
benefit. 


Previous legislation did not allow the Social Security 
Commission to recover the funds it was paying out in domes- 
tic purposes benefits. The Commission could only seek en- 
forcement where there was an established obligation. They 
therefore obliged domestic purposes recipients to seek court 
orders for maintenance but there were excessive delays of 12 
to 18 months(29) and the recovery rate was only about 
10%. (30) 


se 


In assessing the domestic purposes benefit pay out, it 
is to be borne in mind that eligibility (see, infra) is not 
affected by either willingness or ability to be self- 
supporting. A single unemployed person with a dependent 
child automatically goes on this benefit rather than on un- 
employment. It is theorized that at least 25% and possibly 
more of all domestic purposes beneficiaries fall into this 
hidden unemployment category although accurate data are un- 
available to confirm this. (31) 


The government attempted to improve things with two 
pilot schemes. (32) Firstly, domestic purposes applicants 
were immediately sent for counselling. The hope was that if 
rehabilitation of the relationship was impossible, at least 
maintenance arrangements satisfactory to the Commission 
might be worked out. The success rate was found to be high- 
er than that for conciliation during separation proceedings. 


Secondly, DSW lawyers were used to seek maintenance 
orders. This met with tremendous opposition from the legal 
community. The success rate was not high and another so- 
lution was sought taking into consideration the findings and 
recommendations of the Finer Report (see, supra, Part I). 


AN Jie Eligibility for the Domestic Purposes Benefit 


The domestic purposes benefit is available to single 
parents aged 16 or over with dependent children. The non- 
custodial or ‘liable parent' must be ‘identified in 
law'. (33) The benefit is also available to a ‘woman alone’. 
A ‘woman alone’ is one who either has never been married or 
who has lost the support of her husband and has cared for 
either dependent children or an incapacitated relative for a 
specified period of time. The care of these dependents must 
have ceased after the woman has attained the age of 50. (34) 


The custodial parent no longer has to seek a court or- 
der for maintenance. Instead the new ‘identification in 
law' is required, usually through a presumption of parent- 
hood or a paternity determination. (35) This usually takes 
place before application for the benefit; therefore, the 
benefit is received more quickly because the necessity for 
court proceedings to obtain a maintenance order has been 
eliminated. The identification condition cannot be waived 
as the obtaining of a court order could be under the previ- 
ous legislation with the resulting anomaly that failure to 
establish paternity means ineligibility for the benefit. (36) 
Inability or unwillingness to identify the non-custodial 
parent has the same result. These applicants receive an 
Emergency Maintenance Allowance at a lower rate than the 
domestic purposes benefit for the first 26 weeks. (37) 


A domestic purposes recipient can apply for a support 
order. The maintenance 'shall be determined' without regard 
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to the respondent's contribution to the liable parent con- 
tribution scheme.(38) Receipt of the benefit does not ex- 
tinguish the private law liability.(39) However, a mainte- 
nance order or agreement is suspended during the time the 
benefit is being received, even if higher than the amount of 
the benefit. (40) An order would be sought, for example, 
where the possibility of employment and relinquishing the 
benefit might be foreseen by the custodial parent. (41) 


The scheme is limited to the support of children be- 
cause of problems with the concept of virtually automatic 
spousal support being assessed administratively. (42) 


4.2.3 Determination of the Quantum Contribution of the 
Liable Parent 


Once eligibility is satisfied, the Commission notifies 
the liable parent that he/she must contribute and must sup- 
ply all financial and other information to determine his/her 
contribution. (43) If the liable parent does not co-operate 
or is missing, the Commission makes its best determination 
of his/her likely gross earnings for the current year and 
this is deemed correct unless proven otherwise. (44) 


The liable parent pays the lowest amount calculated on 
the basis of four formulae contained in the Act. 


The ‘flat rate approach' posits an amount of $20 per 
week per child plus an additional $20 (not per child) for 
any child under the age of 5. It is usually applied to a 
liable parent living alone who has to support a small number 
of children. 


The second amount is equivalent to the current weekly 
benefit payable to the beneficiary. This amount is rarely 
used as very few liable parents can afford to pay this much. 


The third, most complicated formula, the 'deductions 
approach' is based on annual gross earnings from which spec- 
ified deductions are made including amounts for sequential 
families. This is the most likely formula to be used for 
liable parents with responsibilities for a new family. 


The final formula is the ‘one-third approach' which 
sets the contribution at one-third of the liable parent's 
weekly income after the deduction of income tax. 


An amendment to the legislation has imposed a $15 mini- 
mum weekly contribution (see minimum payment rule, section 
4.2.7 infra), even where the formulae applied would result 
in a lower contribution. 
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4.2.4 Administrative Procedure for the Liable Parent 
Contribution Scheme (46) 


The liable parent receives a ‘Liable Parent Contribu- 
tion Pack' by registered mail which provides all the rele- 
vant information, including rights established by legis- 
lation, and objection and self-assessment (47) forms which 
must be completed and returned within five weeks. Similar 
information is sought from the employer as verification. (48) 
Only about 30% of the forms are returned on time, so the DSW 
makes a default assessment(49) in roughly 70% of the cases. 
Unavailable earnings information is replaced by Department 
of Labour average weekly wage calculations for all occu- 
pations.(50) The average voluntary assessment is approxi- 
mately $30.83 per week (approximately $25.28 Canadian), 
whereas default assessment average about $60 per week (ap- 
proximately $49.20 Canadian), making it in the liable par- 
ent's interest to cooperate. (51) 


On assessment, another package with a ‘Ways to Pay' 
booklet is sent out by registered mail. (52) 


The same time limits apply to default assessments. (53) 
Inquiry forms for tracing are sent to the domestic purposes 
beneficiary and DSW head office every 3 months. They may 
also be sent to friends, relatives, employers, banks and 
insurance companies. Approximately 47% of liable parents 
have not contributed to the scheme: the majority of these 
cannot be traced. (54) 


The liable parent can elect payment by deduction no- 
tice, direct bank transfer or by a personalized deposit book 
allowing him to make deposits at any bank. A deposit book 
is automatically issued where the liable parent does not 
make an election. (55) 


A liable parent may object to the Commission, at any 
time, in writing, on the basis of grounds provided in the 
Act. (56) 


Even a liable parent receiving social security “or a 
national pension is assessed for contribution and deductions 
are made at the source. However, the Commission has the 
discretion to relieve against contributions where it would 


result in serious hardship to the liable parent or to his 
dependents in the event of the liable parent's death. (57) 


Secondly, the Act obliges a review of every contribu- 
tion from time to time. (58) 


The liable parent may apply for a review at any time if 
there are either changed circumstances or new evidence not 
considered in making the original contribution. (59) 
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4.2.5 Enforcement of the Liable Parent Contribution Scheme 
Obligations 


Unpaid contributions are a debt due to the Crown and 
recoverable by civil proceedings. (60) The Commission has 
the discretion to make deductions from social security bene- 
fits or to issue deduction notices(61) (see 4.1, supra) 
which are the primary and preferred method of recovery. (62) 


4.2.6 Termination of the Liable Parent's Contribution 
Obligation 


The contribution obligation is co-extensive with pay- 
ment of the domestic purposes benefit.(63) Outstanding bal- 
ances can be recovered after termination of the benefit, 
although care is exercised about how this is done, in some 
situations. (64) 


4.2.7 Amendments to the Liable Parent Contribution Scheme 


In 1982, the minimum payment rule was’ introduced 
requiring every liable parent to contribute $10 weekly (now 
$15) if the assessment under the Act was less than that 
amount. (65) This can be relieved against under the s.272ZG 
"serious hardship’ provision. The rule is binding on the 
Commission but does not bind the courts.(66) The rule was 
introduced to combat rising program costs and low enforce- 
ment success. (67) 


The second 1982 amendment removed from the courts' con- 
sideration any matter relating to an objector's ability to 
pay, (68) making serious hardship the only relief in this 
regard and available only from the Commission. (69) This has 
been criticized as undermining the uniformity between the 
scheme and the maintenance laws, limiting judicial dis- 
cretion and splitting the appeal process. (70) 


4.3), Analy sise sof sEhé) iableyvbarent Contr 1 bug.on Scheme: 
Cost-effectiveness, Problems and Benefits 


(a) Cost-effectiveness 


Collection, rates “show (that tne, amounts) received g.ao. ca 
percentage of nominal value were 36.1% in 1982, 44.3% in 
1983 and 48% in 1984. (71) 


On the expenditure side, $330 million was paid out in 
1982 in domestic purposes benefits (approximately $306.9 
million Canadian), out of a total welfare expenditure of 
$3,900 million (approximately $3.6 billion Canadian). Col- 
lections offset between 6-7% of the expenditure. (72) 


Figures for June, 1983 showed 47.8% (or 17,792 out of 
33,285) of liable parents had never made any 
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contribution. (73). Only 4,772 liable parents,.were: assessed 
at the full rate, while approximately 25% of all liable 
parents were themselves receiving tra’ Social jesecurity 
benefit.(74) It was found that 26.4% of assessments under 
the Act were for $10 or less. (75) The average value of 
current assessments in June, 1983 was $30.83 (approximately 
$25.28 Canadian), while average periodic maintenance orders 
were $18.54 weekly (approximately $15.20 Canadian). The 
average when lump sum arrears were added in was $35.90 
(approximately $29.43 Canadian). The figures include 
spousal and child maintenance. (76) 


Approximately 250 people work in the administration of 
the scheme with a ratio of one staff member to every 300 
maintenance or liable parent cases.(77) Direct annual sala- 
ry costs for officers in the District Offices working with 
the LPC Scheme, in 1983, were $1.47 million (approximately 
$1.2 million Canadian). Administrative costs are matched by 
contributions received over a 4.4 week period. Direct annu- 
al salary costs for maintenance are matched by contributions 
received over a 5.8 week period. (78) 


Whether there has been a major savings to legal aid has 
not been settled; however, it appears that the scheme has 
had a significant impact. The 1981-82 report of the New 
Zealand Legal Aid Board showed a dramatic drop in activity 
for a first time since its inception. The report cited the 
liable parent contribution scheme as the major influencing 
factor in this reduction. (79) 


(b) Problems with the Liable Parent Contribution Scheme 


Most problems centre around the fanlure.«to fjagGhieve ia 
high collection rate. (80) It: was originally thought that 
70% was a realizable goal. (81) hwide «variationi,in »col- 
lection rates was found across the country. Low collection 
rates in some areas are thought to be due to a concentration 
of people from poorer socio-economic groups or mixed ethnic 
backgrounds which makes tracing more di Pine wes Factors 
cited as significant in high collection areas were frequent 
review of cases followed quickly by necessary enforcement 
action and the local tracing success.(82) These findings 
correspond to those found in Chambers' Michigan study, dis- 
cussed in chapter 5, infra). 


The investigations of the Australian National Mainte- 
nance Inguiry revealed the following specific problems and 
outlined how they are being dealt with by the govern- 
ment. (83) 
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i) Lack of success in the use of civil proceedings as an 
enforcement remedy 


The automatic wage deductions have been found to be not 
only effective in practice, but also, not to be significant- 
ly objected to by liable parents. However, the use of civil 
proceedings appears to be merely an ineffective threatening 
device. Consequently, defaulting self-employed liable par- 
ents are difficult to enforce against as they are not sub- 
ject to the deduction notices. 


ii) Tracing problems 


The experience of the DSW has been that the greatest 
chance of success in tracing the non-custodial liable parent 
exists where contact is made as quickly as possible after a 
domestic purposes benefit is granted. It would appear that 
more aggressive tracing procedures may be necessary in cases 
where the liable parent's address or employment information 
is missing. 


In an attempt to improve collections, a recent staff 
reorganization resulted in the creation of Revenue Di- 
visions. It is hoped that this initiative will improve col- 
lections. 


iii) Relationship between the liable parent and=tnewspepar t= 


ment of Social Welfare 


There is a suspicion that the fairly high level of an- 
tagonistic feeling expressed by some liable parents towards 
the DSW officers may, at least partly, result from the li- 
able parent feeling that he is being opposed by the full 
force of the state. It is believed that this feeling may 
spring from the fact that a liable parent objecting to an 
assessment on any ground other than that he is not liable in 
law to maintain the child must carry the burden of proof. 


iv) Inequities in the assessment of ‘contributions 


The use of administrative formulae to calculate contri- 
butions has inherent advantages and disadvantages. The use 
of formulae allows for quick and relatively simple calcu- 
lations but is “offset. by “a certain Slack “of @flexibviacy. 
This inflexibility seems to show up at the extreme ends of 
the scale. 


Where low income earners would formerly not be required 
to contribute, they are now being caught by the minimum pay- 
ment rule (see supra, section 4.2.7). At the other extreme, 
there seems to be some evidence to indicate that high wage 
earners will deliberately default on their private law 
obligations to force their dependents onto the domestic pur- 
poses benefit which results in a lower financial liability 


for the supporting parent. The figures cited in relation to 
average LPC scheme contributions as compared with average 
periodic maintenance orders would not initially seem to bear 
this out. However, there is sufficient concern that a re- 
view of high income earners is being undertaken. 


There would also appear to be some question as to 
whether or not the needs imposed by second families are be- 
ing sufficiently taken into consideration. The DSW feels it 
does provide adequate protection through the hardship pro- 
visions but, the fact that the question has been raised 


would seem to indicate that these provisions may not be ade- 
quate. 


v) The Integration of Private and Public Law Obligations 


There has not been a completely harmonious integration 
of private and public law obligations. Problems have arisen 
from the fact that the public law intervened as of the com- 
ing into force of the LPC scheme to determine the liability 
for and the amount of non-custodial parents' contribution, 
whereas the private law determinations made prior to that 
date continue unchanged. One would expect this problem to 
gradually disappear but it will take many years to do so. 


The institution of the liable parent contribution 
scheme means that part of the adversarial nature of marriage 
breakdown has been transferred to the state. Atkin has ex- 
pressed concern that the economic aspect has been removed 
from the regulation of related issues such as custody, leav- 
ing less scope for negotiating 'package deals' to resolve 
all the issues on marriage breakdown. (83) 


There is an opposing argument however, that maintenance 
should never be part of a negotiable package because a right 
to maintenance based on real need should not be waived or 
modified by other considerations. 


Atkin also points out that whereas the private law res- 
olution of family conflict emphasizes counselling, mediation 
and negotiation, the liable parent contribution scheme leg- 
islation makes no parallel provisions. (84) Information as 
to the availability of counselling may be conveyed informal- 
ly, but Atkin has proposed modifying the legislation so that 
the liable parents' liability would be suspended as long as 
the parties were undergoing approved marriage counselling. 
This would have very real advantages for both the parties 
involved and the state. 


Atkin also foresees more clearly the end of spousal 
maintenance as most maintenance cases in ‘the recent past 
were related to the receipt of a domestic purposes benefit. 
Atkin sees this as being in line with the philosophy em- 


bodied in the Family Proceedings Act 1980 of spousal support 


being, transitional » ins nature. He believes that spousal 
maintenance provisions will fall into disuse and may be leg- 
islated out of existence by the next decade. (85) 


In commenting on the state's role in financial support 
on family breakdown, Atkin states that: 


",..- Some in the community regret this role and regard 
family maintenance as still being first and foremost 
the responsibility of the husband. The state's role 
has become inevitable however and short of major social 
revolution, nothing will alter this. The liable parent 
contribution scheme, if anything, entrenches’ the 
state's position but paradoxically the new machinery 
may well also make it more likely that the husband's 
perceived responsibilities will be met. Increasingly 
the causes of marriage breakdown are being seen as so- 
cial and economic rather than as personal moral fail- 
ure. If this is so, it might be more proper to regard 
the liable parent as subsidizing society at large rath- 
er than vice versa. (86) 


vi) Complexity of Forms 


The complaints about the complexity of the forms the 
liable parent is required to complete have been an important 
factor in their low return rate. Complaints appear to be 
justified in that the forms were originally designed for a 
more complex computer system than that which is actually in 
place. The forms are being redesigned. 


vii) Displacement of Court-ordered Maintenance by Adminis- 


trative Procedures 


The displacement of court-ordered maintenance by admin- 
istrative procedures is not without controversy. Atkin 
points out that the liable parent contribution scheme cannot 
be considered constitutionally valid unless the determina- 
tion of the quantum of the liable parent's contribution is 
viewed as an administrative as opposed to a judicial task. 
This is a highly debatable issue.(87) Access to the courts 
is available at the end of the appeal procedures but not for 
the review of all issues (see the discussion re: the amend- 
ment of s.27P(b) (iv), supra). 


However, it has also been asserted(88) that the concept 
of this administrative scheme can be accurately likened or 
analogized to the taxation model. The state fixes taxation 
levels in a similar way to the determination of LPC scheme 
contributions. The relationship between the liable parent 
and the state can in this way be defined as that between a 
citizen and the state as a collector of revenue. 


V1lii) Level of Compensation to be Provided by Domestic 
Purposes Benefits 


One of the principal reasons that the Australian Na- 
tional Maintenance Inquiry gave for rejecting the idea of 
the adoption of a scheme similar to the liable parent con- 
tribution scheme for Australia was that it felt the benefi- 
ciaries of the equivalent to the New Zealand domestic pur- 
poses benefits would have to be compensated at higher levels 
in return for the removal of their right to maintenance in- 
come. (89) It would otherwise be unfair to reimburse state 
funds expended from maintenance funds recuperated. While 
this does not appear to be a problem in New Zealand, this 
concern does however serve as a reminder that ideas cannot 
always be easily transplanted from one JUrASsaicticn. CoO jane 
other even where the general features of the systems which 
are in place may be quite similar. 


(c) Benefits of the Liable Parent Contribution Scheme 


The principal benefits from the scheme thus far appear 
to be: (90) 


- reduced workloads in Family Courts due to a reduced 
number of applications for maintenance; 


- a reduced demand on legal aid services; 


- initially, a reduced number of domestic purposes bene- 
fits have been granted (the early requirement to estab- 
lish parent liability has eliminated some spurious ap- 
plications) ; 


- court delays are eliminated; 

- liability is established much earlier; 

- the removal of maintenance from the negotiations be- 
tween the parties and the courts, may enable other 
related issues to be dealt with more quickly. 

It has been argued that one of the chief benefits is 


the clear acknowledgement of the role of the public law in 
family breakdown. (91) 
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Chapter 5 STATE INITIATIVES IN CHILD SUPPORT AND 
ENFORCEMENT IN NORTH AMERICA 


Be Aid to Families with Dependent Children (AFDC) and the 
Child Support Enforcement Program 


Introduction 


The jurisdiction over substantive family law matters 
such as marriage, divorce, custody and property division 
lies with the states. There is a mixed federal-state juris- 
diction over the recognition and effect of maintenance and 
custody orders. Where parties reside in different states 
and more than $10,000 is at issue, a federal court can take 
jurisdiction. (1) 


The family welfare system is a co-operative one pie} 
which the states administer programs required to meet mini- 
mum federal requirements on a cost-sharing basis. The re- 
sult can mean a wide variation in welfare benefits across 
the country because of differences in eligibility and’ pay- 
ment amounts. (2) This is similar to the Canadian welfare 
system which is administered through provincial and munici- 
pal legislation although the federal government contributes 
up to 50% of total expenses under the Canada Assistance Plan 
(CAP). Through regulations in the negotiated agreement with 
the provinces, the federal government has some control over 
how welfare funds are spent. However, a recent study shows 
huge differences in welfare payments across the country. (3) 


5.1.1 Aid to Families. with Dependent Children (AFDC) and 
the Child Support Enforcement Program: Background 


The major financial assistance program to single parent 
families in the U.S. is the AFDC program. Title IV-A of the 
Social Security Act authorizes grants to states for aid and 
Services to needy families with children. To be eligible 
for AFDC, a family must meet financial criteria and, one 
parent must be dead, incapacitated or absent from the home. 
"Absent from the home" means divorced, separated, deserted 
or never married. Almost 90% of the AFDC caseload deals 
with absent parent families. Of that number, almost half 
involve a father never married to the mother. (4) 


To reduce AFDC dependency, recent policy objectives 
have focussed on increasing the employment of Custodial par=- 
ents. However, this approach has raised questions as to the 
appropriateness of placing the financial burden of dependent 
children on that parent. Related concerns for the well- 
being of these mothers and their children in relation to the 
availability, cost and quality of child care and the pro- 
vision of adequate work incentives have in part, prompted an 
alternative approach of seeking greater child support from 
absent parents. (5) 


One 1972 study showed that many absent parents who were 
financially able to * support their “childrenvdid not do so 
because of the low priority enforcement was given by both 
the states and the federal government. (6) 


In January, 1975, Title IV-D, the Child Support En-=- 
forcement Program, was added to the Social Security sacha?) 
In 1981, the legislation, which originally was limited to 
child support, was amended extending support obligations to 
include spousal support. (8) In August, 1984, extensive 
amendments came into force to deal with some serious defi- 
ciencies in the program.(9) The program aims at public en- 
forcement of both child and spousal maintenance. 


5.1.2 Overview of the Child Support Enforcement Program 


Introduction 


Title IV-D obliged the now Department of Health and 
Human Services to set up a Child Support Enforcement Office 
and each state was required to establish a separate unit to 
administer the IV-D program. The federal government sets 
enforcement standards, monitors state programs, keeps re- 
cords of the program's operations, provides technical assis- 
tance to the states for management information services and 
maintains the Federal Parent Locator Service. Originally 
intended to serve both AFDC and non-AFDC families, in prac- 
tice, there has been very little assistance provided to 
non-AFDC recipients. The following is an outline of specif- 
ic services provided by the program. 


(a) Federal Parent Location Service (FPLS) 


Absent parents must be found to establish liability for 
and the amount of their maintenance obligations. The FPLS 
provides access to ‘authorized persons' to HHS files and 
records and to any department, agency or instrumentality of 
the United States or any state, with disclosure restricted 
only in the interests of national policy or security inter- 
ests or by the confidentiality of census data. (10) 


In practice, access is being obtained from eight 
sources. Those services and the corresponding success rates 
are: 

(i) Internal Revenue Service -- 60-70% (11) 

(ii) Social Security Administration (12) 

-- 66% on employment information 
-- 6% on beneficiary information 


(iii) Veterans Administration -- 33%(13) 


(iv) National Personnel Records Centre -- 47%(14) 
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(v) Department of Defence -- 10%(15) 
(vi) Department of Transport -- unavailable 


(vii) Immigration and Naturalization Service 
-- unavailable 


(viii) Railroad Retirement Board - unavailable 


__ The FPLS has a computer facwiatyriwithinthenOr fice of 
Child Support Enforcement (OCSE) connected to a nationwide 
telecommunications network. States with computer terminals 
have direct on-line access. Alternative contact methods 
exist for states with less developed systems. (16) States 
may have access to federal information without first ex= 
hausting state procedures. (17) 


(b) Establishing Paternity 


AFDC applicants receive financial incentives to co- 
operate in establishing paternity and are penalized where 
they do not do so.(18) However, attempts to penalize these 
mothers appears to be at the expense of the children. (19) 
On specified conditions, an exemption from co-operation is 
allowed.(20) Assistance in paternity determination is also 
available to non-AFDC families, on application and the pay- 
ment of a reasonable fee. (21) 


(c) Enforcement Mechanisms 


The 1984 amendments provide for a mandatory system of 
wage withholding as well as state and federal tax intercepts 
on behalf of AFDC and non-AFDC families. 


The federal tax intercept program, which existed prior 
to the 1984 amendments, has proved efficient and cost- 
effective. Substantial amounts (the average 1983 refund was 
approximately $530) are being recovered at low cost. It is 
felt that these monies would not have been collected by oth- 
er means. (22) 


(a) Federal Incentives for State Compliance 


Since the inception of the CSE program, the federal 
government has supplied financial incentives to the states 
for administration of state programs, the development and 
improvement of computer systems and incentive payments for 
cost-effective enforcement. The incentive payments have 
resulted in a federal deficit for this aspect of the program 
which is otherwise judged to be cost-effective overall. The 
federal deficit for the year ending September 30, 1982 was 
$1:337239 ,000°(23), ~The 1984 amendments institute a new sySs~ 
tem of financial incentives which rewards cost-effective 
enforcement for AFDC and non-AFDC families. (24) 
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5.1.3 The Child Support Enforcement Amendments of 1984 


In 1982, the OCSE expressed concern about a downturn in 
collections for AFDC recipients, accompanied by increased 
expenditures.(25) A 1983 study attributed this to several 
factors, including fragmentation and lack of co-operation 
between administrative and judicial authorities, ineffective 
Management and insufficiently tight financial incentives to 
the states. (26) 


The new amendments were directed at correcting the fol- 
lowing problems: (27) (1) an overemphasis on assisting AFDC 
families; (2) lack of uniformity in state paternity laws; 
(3) lack of automatic enforcement across the country; (4) 
variation in enforcement mechanisms; and (5) lack of uniform 
or standardized support awards. 


With some exceptions, this extensive legislation 
generally came into effect on October 1, 1985. There are 
new responsibilities assigned to the states, including the 
provision of expedited procedures for obtaining and enforc- 
ing support (28); the establishment of child support guide- 
lines, by law or judicial or administrative procedure by 
October 1, 1987 (29); the establishment of broadly represen- 
tative child support commissions to evaluate state proce- 
dures (30); and, the frequent publicizing of IV-D ser- 
vices. (31) 


Enforcement has been strengthened in several ways. The 
states are no longer required to exhaust their own proce- 
dures before having recourse to the FPLS.(32) The Secretary 
of HHS and the Secretary of the Treasury are authorized to 
release an absent parent's social security number to child 
support agencies.(33) All states must allow paternity de- 
terminations until a child reaches 18. (34) 


A new system of automatic income withholding(35) has 
been described as ‘the cornerstone of improved enforce- 
ment'.(36) All child support orders issued or modified af- 
ter October 1, 1985 must provide for automatic wage with- 
holding where arrears begin to accumulate. (37) A. YpUubLEc 
agency must monitor the process, but alternative collection 
and disbursement procedures may be provided. (38) 


Federal tax intercepts are extended to non-AFDC fam- 
ilies(39) and state tax refunds must be intercepted at the 
request of the state CSE agency. (40) 


New s.466(a) provides other enforcement mechanisms such 
as liens and security bonds. 
Information disclosing the amount of overdue support 
owed by an absent parent will be made available to any rec- 
ognized consumer reporting agency, at the agency's request, 
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although the state may choose to withhold this information 
where arrears are less than $1000. (41) 


5.1.4 Analysis of the Child Support Enforcement Program: 
Cost-effectiveness, Problems and Benefits 


(a) Cost-effectiveness 


The Child Support Enforcement Program has _ proven 
cost-effective. In 1983, child support collections totalled 
$2,023,416,000. The 1983 administrative expenditures for 
the program amounted to $690,902,000. The total child sup- 
port collections per dollar of total administrative expenses 
were $2.93. (42) Of the total collections, approximately 
$880 million was collected on behalf of children receiving 
AFDC, while close to $1.15 billion was collected for 
non-AFDC families who had used local CSE agency ser- 
vices.(43) Although collections increased 14% over the pre- 
vious year, spending in the program also increased by 13%, 
prompting the administration to urge more effective and ef- 
ficient performances by the states. (44) 


In 1983, federal incentive payments to states and lo- 
calities for AFDC collections totalled $120,718,000. (45) 
This aspect of the program incurs a federal deficit. The 
pre-1984 structuring of incentive payments meant costs to 
the federal government exceeded the amount it recuperated in 
welfare reimbursement. The most recent figures available 
show that, in 1982, the federal government incurred a defi- 
cit of $133,239,000. (46) OCSE costs, which amounted to 
$16,638,303 in 1982, are independent of the states' expenses 
and not directly connected to the IV-D program, but should 
be considered in cost-effectiveness estimates. (47) 


Although it was estimated that the CSE program would 
allow the government to recoup between 25% and 30% of AFDC 
payments (48), in 1982, only 6.8% of these payments were ac— 
tually recovered. (49) Nevertheless, the overall program is 
cost-effective. In 1982, $1.33 was collected on behalf of 
AFDC children for every dollar of total administrative ex- 
penditures and, as noted supra, the ratio for total child 
support collections to total administrative costs was even 
higher. 


(b) Problems 


The American approach to child support firmly places 
primary responsibility on the legally responsible absent 
parent. The CSE program is an attempt to ensure that sup- 
porting parents meet their obligations, thereby reducing 
welfare expenditures. This resource-oriented approach is 
not without problems. In 1984, more than half of the Ameri- 
can families owed child support were not receiving pay- 
ments. (50) Tn 1982, “the Administration expressed concern 
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that, exclusive of the income tax refund offset program, 
there was a continuing expenditure growth. The concern is 
that at some future date, cost-effectiveness will not be an 
achievable goal.(51) One problem that arises in this con- 
text is “the” ipractice -of ‘prioritizing, sorr creaming as AruG 
cases which are relatively easy to enforce. This practice 
has been promoted by the OCSE.(52) Prioritization increases 
short-term collections but collection rates decline over 
time as more difficult cases are reached. However, it ap- 
pears that most jurisdictions do not follow OCSE guidelines 
and tend to select cases for enforcement on a random basis. 
As the Australian National Maintenance Inquiry points out: 


‘In the light of such developments, the notion of 
cost-effectiveness as a primary rationale for a child 
support system must be questioned: other socially and 
morally based rationales (such as society's interest in 
enforcing the support obligation so as to best protect 
the interests of children, and so as to encourage re- 
spect for the law and a sense of personal responsibil- 
ity and to promote parental equity in the sharing of 
economic responsibility for children) are arguably of 
at least equal importance. It seems that U.S. federal 
officers themselves regard '‘'prioritization' as a re- 
sources issue and have stressed that it does not mean, 
however, that States can avoid providing a range of 
services able to handle all cases." (53) 


It remains to be seen how effective the 1984 amendments 
will be in improving the CSE program. If the program fails 
to remain cost-effective, the rationale of child support 
will have to be re-examined. A recent study which examined, 
inter alia, the relationship between AFDC recipiency and the 
receipt of child -support, concluded;,.in pvart, “that. sangq.e 
mothers receiving child support were significantly less 
likely to receive welfare than single mothers receiving no 
child support. However, this study also found that child 
support alone had a fairly limited impact on welfare 
recipiency, partly due to low award levels. This study 
stated that higher award amounts and/or other sources of 
income appear necessary to significantly reduce welfare de- 
pendency.(54) At present, the OCSE is concentrating on im- 
proving collections. It feels that greater commitment and 
involvement of state and local governments can combat poor 
collection rates. (55) 


(c) Benefits 


The CSE program has provided significant benefits both 
to those making use of CSE services and to federal, state 
and municipal governments. Although non-AFDC families must 
pay a service fee, this payment gives them access to the 
full range of enforcement services, thus shifting the 


a 75 2 


enforcement burden onto the state, which is much better 
equipped to handle enforcement. 


A 1978 study demonstrated that some 99,000 families 
would be receiving public assistance if it were not for the 
child support payments being received because of the CSE 
program. The net savings estimated were $326 million an- 
nually. The OCSE has expressed reservations about the accu- 
racy of these figures but they do indicate a significant 
impact. Another evaluative study concluded that cost- 
avoidance achieved as a consequence of the non-AFDC program 
occurred not so much through keeping families off public 
assistance, but rather through reduced demand on other 
non-AFDC benefits such as food stamps and medicaid. fThis 
study found that the majority of non-AFDC clients did not 
apply for public assistance on failing to receive child sup- 
port. OCSE has questioned the findings of this study also, 
so that it appears that all that can be said about cost 
avoidance is that welfare costs are reduced but it is impos- 
sible to accurately determine these amounts. (56) 


Other benefits accrue from the program. En “L98i25 
781,913 absent parents were located, 173,621 paternities 
were established and 468,537 support obligations were estab- 
lished. (57) 


The benefits to non-AFDC clients depend on the priority 
assigned to their case. It remains to be seen whether or 
not the 1984 amendments will improve the comparatively poor 
services these clients have received in the past due to the 
overemphasis on AFDC collections. 


AFDC clients will receive direct financial benefits 
from the enforcement program where the state collects more 
from the absent parent than is owed to the state to reim- 
burse assistance payments to the family. (58) 


AFDC clients for whom support has been collected and 
who cease receiving AFDC are, under the new legislation, 
automatically transferred to non-AFDC status with reapplica- 
tion or an application fee. These families must continue in 
the IV-D program for a three month period after which they 
may elect whether or not to continue receiving IV-D ser- 
vices. If they opt for state enforcement, they will be 
required to pay the same service fees as any other non-AFDC 


family. (59) 


All levels of government are recuperating welfare ex- 
penditures. Although the federal government incurs a defi- 
cit, the states" efforts are very cost-effective. In 1982, 
the state share of administrative expenditures was 
$148,079,172, while the state share of AFDC child support 
collections was $353,747,596. (60) 
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5.2 Michigan 
5.2.1 The Office of the Friend of the Court: Overview 


Michigan is an example of a state with an automatic 
enforcement system administered by the state. This is done 
through the Office of the Friend of the Court. This admin- 
istrative agency has been in existence since 1919.(1) New 
legislation governing the Office's responsibilities and role 
in enforcement came into effect on July 1, 1983. (2) The 
Friend of the Court has informational, counselling and 
consultative duties as well as investigative and enforcement 
duties regarding custody, visitation and child support. 


Prior to adjudication on family matters, the Friend 
must inform the parties of court procedures, of the 
availability of mediation and counselling services and of 
joint custody.(3) The court may request the Friend to make 
investigations and recommendations on the amount of child 
support. (4) Subsequent to adjudication, acting as a '‘'re- 
feree'(5), the Friend hears all motions in domestic matters, 
except motions to vary the amount of support, referred to 
the referee by the Court; receives, records and disburses 
support payments; and, must initiate and carry out enforce- 
ment proceedings for all orders entered in domestic re- 
lations matters regarding custody, visitation and _ sup- 
port. (6) 


5.2.2 Automatic Enforcement in the State of Michigan 


Michigan's automated, self-starting enforcement system 
is a court-based system with no provision for the registra- 
tion and enforcement of voluntary agreements. The Friend of 
the Court must begin enforcement proceedings ‘without await- 
ing complaints from the support recipient. ' (7) 


The principal enforcement mechanism is a system of pro- 
spective income withholding. Where this proves ineffective, 
contempt proceedings may eventually result in jail. 


The new legislation provides that all support orders 
must have a prospective wage withholding provision.(8) Un- 
der specified conditions, the debtor is notified that the 
withholding will take effect 14 days after notice unless 
he/she either requests a hearing or pays up.(9) For cause 
or at the request of the payor, the income withholding order 
can take effect as soon as the support order is entered. (10) 
Special provisions integrate pre-July 1, 1983 orders into 
the system. (11) 


Where arrears reach a statutorily specified level, 
(four weeks (12), as of January 1, 1985), the Friend of the 
Court begins enforcement with warning notices to the debtor. 
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Where income withholding is inappropriate or unsuccess-— 
ful, contempt proceedings are undertaken. (13) The court 
presumes current resources equal to more than four weeks' 
payment unless the contrary is proven. The presumption will 
not be made however unless the Friend of the Court or sup- 
port recipient proves the resources. Where the debtor has 
the ability to pay all or some portion of the support order 
out of current resources, the debtor will be found in 
contempt (14), resulting in committal for up to 45 days ona 
first adjudication and up to 90 days on any subsequent 
adjudication, unless the amount ordered is paid earlier. (15) 
The same penalty is available where the debtor has failed or 
refused to pay and the court is satisfied that bye the 
exercise of diligence' the payer could have the capacity to 
pay all or some portion of the amount due.(16) Any of the 
debtor's earnings while in jail are generally applied to 
support or to repay social services payments the family may 
have received. (17) 


5.2.3 Enforcement Administration 
(a) The Office of the Friend of the Court 


The Offices appear to function at varying levels of 
efficiency across the state. Although the system has been 
found to be self-starting in all welfare cases, the same 
could not be said to have been true in all non-welfare 
cases. Considerable variance exists in frequency of account 
reviews, size of operations and jailing rates. There is no 
uniform or clearly defined view of the Friend's role which 
may be due to a wide range of professional backgrounds and 
training of the individual officers. (18) 


(b) Office of Central Registry 


This office, a division of the Department Of2,506Glal 
Services; is ‘the state information office for interstate 
(URESA) actions. It also administers the Cvo-operative Reim- 
bursement Program which funds the counties and locates ab- 
sent parents when local resources are exhausted. (19) 


(c) Support Specialist 


This person is also located within the Department of 
Social Services and is responsible for the general super- 
vision of cases in the hands of either the district attorney 
or Friend of the Court. Essentially, this person acts as 
liaison between the various officials in the support pro- 
cess. (20) 
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5.2.4 The Chambers' Study of Enforcement in the State of 
Michigan 


The Chambers' study was conducted over a seven year 
period between 1972 and 1978. Although it predates the re- 
cent revision of the Friend of the Court legislation and the 
1984 federal amendments to the CSE program, its findings 
still retain considerable value because two of the essential 
features of the older Friend of the Court legislation (the 
enforcement role of the Friend of the Court and the use of 
jailing) remain. 


Chambers examined enforcement practices in 28 of 
Michigan's 30 counties. These 28 counties accounted for 85% 
of the Michigan population at the time of the study. Cham- 
bers' data were obtained from the files of the Friend of the 
Court in the counties studied. 


(a) Significant Factors Affecting Collections 


Chambers tested over 100 factors to determine why some 
counties had dramatically better enforcement results than 
others. He concluded that the three significant factors 
were: an aggressive, self-starting enforcement system cou- 
pled with an equally aggressive pursuit of the debtor, re- 
sulting in a high jailing rate and taking place in a county 
with a small population. Self-starting enforcement and high 
rates of jailing are given an additional boost where the 
population is small. Chambers noted that the county with 
the lowest population had the highest collection rate and 
the reverse was true in the most populous county studied. 
In the small high collecting county, Chambers noted 
"(s)omeone on the staff (of the Friend of the Court) knew 
where almost every father lived, worked or drank'(21) and 
attributed a substantial part of its collection success to 
its ‘cozy manageability. ' (22) 


(CD) the saline rn actor 


Chambers was able to conclude that it is the incidence 
of jailing and not the length of sentence which produces 
successful results. (23) Related findings showed that the 
length of the jail term had no effect on weekly payments 
after the debtor's release but the number of days served 
actually had a strong negative relation to post-release pay- 
ments.(24) The numbers of men leaving the county after re- 
lease from jail was significantly higher among men held for 
longer terms. (25) 
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(c) Characteristics of Men Being Jailed 


Chambers was unable to definitely conclude that there 
was a specific bias in the enforcement process. Nonethe- 
less, he felt that ‘undesirable though unmalicious factors 
influenced who went to jail." (26) Some of these factors 
included dubious judgments about the debtor's ability to pay 
and an inherent arbitrariness in the decision to enforce. 
The majority of those jailed were unskilled blue-collar 
workers, a large percentage of whom were black, had alcohol 
problems, criminal records for other offences, high support 
orders in relation to their earnings and failed to attend 
predivorce interviews. The over-representation of black men 
was significant and almost 60% of jailed men had alcohol- 
related problems. (27) Chambers also found that men with 
alcohol problems were three times as likely to be rejailed 
nee EY an the returns from repeated jailings were mini- 
mal. (28) 


(d) Cost-effectiveness of Jailing Maintenance Debtors 
Chambers concluded that the counties which had a self- 
starting enforcement policy and a substantial reliance on 
jailing collected, on average, 25% more than similar 
counties that did not have both policies, and _ the 
collections were greater than the costs of this policy. (29) 


(e) Jail =—- An Appropriate Remedy ? 


Chambers personally is not an enthusiastic supporter of 
jailing for non-support, although he concedes that it alters 
the behaviour to which it is addressed. (30) One of Cham- 
bers' reviewers asserts (31) however, that a sense of inevit- 
ability about the enforcement process TS crucial srOubne.at— 
tainment of substantial deterrence. Chambers' reservations 
about jailing have been examined and rebutted by Mnookin who 
essentially argued that jailing is an appropriate sanction 
and its defects do not make it theoretically inappropri- 
ate. (32) Chambers was in favour of a mandatory wage de- 
duction tied to social security numbers. (33) He envisaged a 
portable scheme which would eliminate much of the existing 
enforcement system and allow for the standardization of 
awards in terms of percentages of wages to be deducted. The 
supporting parent's employer would have the onus of checking 
local social security offices for support orders against new 
employees. Chambers was more concerned about how individu- 
als would feel about having their right to decide how to 
dispose of their earnings interfered with than he was about 
the administrative problems of such a system. (34) The new 
Michigan and federal legislation adopted the mandatory wage 
deduction in the form of wage/income withholding. The new 
Michigan legislation also reduced the civil contempt penalty 
from a maximum of one year to 45 or 90 days, depending on 
whether or not the adjudication was a first offence. 
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5.2.5 Analysis of the Michigan Enforcement System: 
Cost-effectiveness, Problems and Benefits 
(a) Cost-effectiveness 


Michigan has a longstanding record of successful sup- 
port collection. Early in the IV-D program it ranked among 
the top 10 states with the highest collections. (35) In 
1983, Michigan was one of only two states ranking at or 
above the national average for both AFDC and non-AFDC col- 
lections.(36) The total child support collections in 1983 
were $273,799,000 while administrative expenditures for the 
child support enforcement program were $41,365,000. (37) 


In 1983, $240,438,009 was collected under Michigan's 
child support enforcement program. The state share of 
administrative expenditures was $9,052,874 (the federal 
share was $27,158,623).(38) Michigan's share of the AFDC 
child support collections was $50,669,697.(39) Michigan was 
able to recover 12.9% of the AFDC payments through its child 
support. collections. (9.8% 6.1979... 9%. in 1oC0 en (0. SS aan 
1981).(40) Michigan recovered $6.64 in child support col- 
lection for every dollar of total administrative expendi- 
tures® ($9350 in° 2978+" "11. 6lpanel9 7930 S11501lo ani 98 Ose 510.07 
in 1981).(41) In AFDC cases, $2.80 was recovered per dollar 
of total administrative expenditures ($3.30 in 1978; $3.57 
In oel 97920352, SOlein moss S24Go sine Loe L) 2 (42) Part of the 
cost-effectiveness of the Michigan program can be attributed 
to the fact that the Office of the Friend of the Court had 
been in existence for a considerable period of time before 
the enactment of the federal program(43). 


(b) Problems and Benefits 


The comments in 5.1.4(b) and (c), supra, apply equally 
to the state of Michigan. 


A particular problem that has been raised with respect 
to Michigan is the fact that the Friend of the Court has 
provided no assistance to obtain a support order in the 
first place. It has been suggested that having the Friend 
of the Court provide this assistance might compromise the 
neutrality of the court officer. (44) However, at least in 
AFDC cases, the federal law requires the states to establish 
paternity and secure support for these children. (45) 


Overall, Michigan has a cost-effective program. In the 
most efficient counties, the system has been described as 
among the best in the world. (46) 


5.3 Maintenance Enforcement in the Province of Manitoba 


Introduction 


The Family Maintenance Enforcement Program instituted 
an automatic monitoring and enforcement system as of January 
1s 1980. (1) Like Michigan's, the system is court-based, 
requiring a court order to be eligible for enforcement ser- 
vices.(2) Receiving, recording and disbursing support pay- 
ments and enforcement are the duties of a designated en- 
forcement officer. (3) 


5.3.1 The Family Maintenance Enforcement Program: Overview 
(a) Support Orders and the Monitoring Process 


Support orders have been largely standardized so that 
payments are on the lst and 15th of the month. This infor- 
mation is stored in a central computer in Winnipeg to which 
the local enforcement officers have access through their 
local terminals. Payment records are transmitted to the 
central computer through a commercial telecommunications 
system. (4) 


Maintenance creditors must remit their support payments 
to the 'designated officer.' The "designated officer’ main- 
tains records of orders, support payments received and the 
disbursement of the support payments to maintenance credi- 
LOLS 5) To fulfill monitoring obligations, records are 
reviewed twice monthly. Default records are forwarded to 
local offices. The enforcement office also contacts mainte- 
nance creditors to make them aware of the automatic enforce- 
ment system and ask if they would like collection assis- 
tance. Creditors may opt in and out of the system at 
will. (6) 


(b) The Enforcement Procedure 


A default (which includes insufficient payment) trig- 
gers investigative measures to locate the debtor and obtain 
information as to income and assets. (7) The enforcement 
officer may issue a warning notice or proceed with an ex- 
amination of the debtor as to assets and default.(8) A com- 
puter print-out certified by the designated officer as being 
a true copy of the record of the account is admissible, on 
behalf of either party, as prima facie proof of the state of 
the account. (9) This is an important feature of the en- 
forcement procedure because it eliminates the necessity of 
having the maintenance creditor give viva voce evidence or 
of swearing an affidavit as to the amount off tne; arrears. 
Notice does not have to be given to the other party of the 
intention to submit the print-out in evidence, nor does the 
signature of the designated officer on the certificate have 


to be proved. 


Without issuing either warning notices or a default 
hearing, the enforcement officer may take other proceedings 
including realizing on bonds or _ securities, issuing 
garnishment or seeking to have the default penalty ($500 or 
30 days) applied. (10) 


Orders are subject to mandatory automatic enforcement 
where the creditor receives a social allowance or assis- 
tance.(1l1) As noted, supra, other creditors may opt in and 
out of the system. Statistics are not kept on the frequency 
of jailing maintenance debtors. 


5.5 2 Analysis of the Manitoba Family Maintenance 


Enforcement Program: Cost-effectiveness, Problems 
and Benefits 


A dramatic increase in payment levels was made in the 
first year of the program's operation. Maintenance payments 
received rose 70% in the first ten months of 1980 over the 
same period in the previous year.(12) In 1983, 8,554 orders 
were being monitored. A total of $741,597.12 was paid out 
either directly to the creditor ($94,801.34) or to the gov- 
ernment ($646,795.78). (13) The total administrative cost 
for the 1982/83 fiscal year was $301,200. Of this 
amount, (14) the salaries of twelve staff positions accounted 
Fores. 577000 


No major problems appear to be encountered in the fami- 
ly maintenance enforcement program. The benefits however, 
are substantial. Manitoba is providing a very low cost en- 
forcement system. The state has assumed responsibility for 
monitoring and enforcing regular payments so that mainte- 
nance creditors do not have to initiate enforcement or pay 
for legal representation at court hearings. 


In August, 1983, approximately 85% of the orders in the 
system were being collected, as opposed to the estimated 75% 


default -rate in 1975. (15) Both non-welfare maintenance 
creditors and the province are directly benefitting from 
these high compliance rates. The computerization of the 


system makes enforcement a speedy and efficient process. 
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Chapter 6 THE WISCONSIN CHILD SUPPORT BENEFIT AND TAX 
SCHEME 
Introduction 


The result of a 1981 initiative to design and evaluate 
child support alternatives in Wisconsin is the child support 
benefit and tax scheme.(1) Parts of this scheme are pres~ 
ently being phased in, while others remain in the planning 
stages. Early versions(2) of this scheme appear to have 
undergone some modification. The discussion which follows 
outlines the components of this program and the stage of 
development as of October, 1985. (3) 


6.1 The Parental Child-Support Obligation 


All parents are obliged to contribute to their chil- 
dren's support, no matter what their income. Even very low 
income earners and imprisoned absent parents must contrib= 
ute. The absent parent is required to pay a percentage of 
his/her gross income. The advantage in choosing a percent- 
age over other formulae is seen to be the elimination of the 
need to make repeated applications for variation as the ab- 
sent parent's income rises or falls. The present standards 
for the private support assessment are: 17% of gross income 
for 1 child; 25% for 2 children; 29% for 3 children; 31% for 
4 children and 34% for 5 or more children. 


At this time, the assessment formula is available to 
judges for their discretionary use. On July l, 1987 7 4bhis 
assessment will become optional but presumptive i.e., if a 
judge chooses not to apply the formula, he/she will have to 
justify this with written reasons. The presumption will be 
rebuttable only with ‘clear and convincing evidence of un- 
fairness.' 


6.2 Child Support Enforcement through Income Withholding 


Wisconsin's new program collects child support by man- 
datory income withholding at the source. This part of the 
program was piloted in 1982 and is presently expanding. By 
1986, it is expected that 50 out of 72 counties will be col- 
lecting child support in this way. The process is overseen 
by the;state; IvaDeagency. The IV-D agency cannot presently 
deal with a system of child support that is based on per- 
centages other than manually. However, it is hoped that 
eventually the private support and enforcement procedures 
will be automated. 


6.. 3e» The? Public Child Support Benefit 


Wisconsin is proposing a public child benefit where the 
private obligation is either not met or falls below the 


level of the proposed public benefit. The proposed benefit 
thus appears to be quite similar to the public maintenance 
advance systems outlined in Chapter 2. The proposed benefit 
is called an ‘assured child support level.' The exact 
amount of the benefit has not yet been determined. While 
the state hopes to meet realistic costs of childraising, it 
is facing financial constraints. The waiver of federal reg- 
ulations obtained in the federal 1984 amendments to the 
child support enforcement program has limited funds avail- 
able to the state. 


Initially, it was proposed that the public benefit be 
related to the absent parent's income.(4) However, it ap- 
pears this has been rejected in favour of a flat rate bene- 
fit. 


A random sample has been commissioned to determine who 
might be eligible for the assured child support level. 


It is hoped that by March, 1986, this determination and 
the amount of the proposed benefit will be known. This as- 
pect of the program is still very much in the planning 
stage. A pilot project is not expected before April, 1987. 


6 2a "The -CHhira Support Tax 


Wisconsin hopes to recuperate funds paid out as public 
child support benefits in the form of a tax on the absent 
parents who have failed to meet their private obligations. 
The tax will be primarily imposed on absent parents. Howev- 
er, the custodial parent will also be taxed where the tax on 
the absent parent does not pay back the full amount of pub- 
lic monies expended. The purpose of taxing the custodial 
parent is to assure that public monies are not being spent 
on children living in families that are not truly in need. 


The exact mechanisms of this proposed tax scheme are 
Still being worked out. It was proposed that the custodial 
parent's tax be calculated at year end and paid on the fil- 
ing of annual income tax returns (5), as this was the most 
convenient way that a determination of the shortfall in the 
absent parent's contributions could be made. However, there 
is considerable concern that this may place an unexpected 
and unfair burden on the custodial parent. This tax scheme 
will be part of the pilot project being planned for 1987. 


6.5 Analysis “of the “Chitday Suppore Benefit and Tax Scheme: 
Cost-effectiveness, Problems and Benefits 


Clearly, no accurate estimation of cost-effectiveness 
can be made until the program is at least functioning as a 
pilot project. Estimates have been made based on different 
minimum benefit levels. Net savings are calculated as gross 
benefits minus absent and custodial parent tax revenues and 
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AFDC savings. While defects in the calculations are ac- 
knowledged (6), there is optimism that the program will be 
cost-effective. The current system collects approximately 
65% of the absent parents' liability. It is hoped that the 
new program will increase this to 80%. (7) 


While the cost-effectiveness can only be guessed at, 
some of the benefits of the new system are clear. The 
implementation of child support guidelines in the form of a 
percentage of gross income to be applied as a rebuttable 
presumption has several advantages. All absent parents will 
be treated equally unless circumstances are such that apply- 
ing the presumption is clearly unfair. It remains to be 
seen how often and for what reasons judges will exercise 
their discretion not to apply the formula. The use of per- 
centages should reduce court applications for variation to 
reflect changes in the absent parent's financial situation. 
The collection of private (and later, public) child support 
by income withholding at the source should make payments 
both more regular and hopefully, less difficult for absent 
parents. 


Any specific problems must await evaluation until a 
reasonable time after the pilot project is undertaken. 
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Chapter" 7 “SEAMILY INSURANCE PLANS 


Introduction 


Marriage insurance plans have been proposed as an al- 
ternative way of dealing with the economic insecurity with 
which the single-parent family is faced. These schemes have 
been proposed in various forms but none have been met with 
any enthusiasm because traditional insurance principles*are 
not easily applicable to the risks of marriage breakdown. 
7.1 Voluntary Private Insurance 
It has been suggested that couples might. wish sto pur- 
chase marriage insurance with benefits payable for a fixed 
term after separation or divorce in much the same way as 
life insurance is purchased. The term and rate of payment 
would be worked out with the insurer. If purchased by large 
numbers of couples and if the insured event (separation or 
divorce) occurred in a relatively small number of cases, the 
premiums need not be high. (1) 


However, the problems with a voluntary scheme are le- 
gion. Firstly, in the same way that marriage contracts are 
not entered into in the common law provinces as a matter of 
course, few couples would be likely to embrace the idea of 
marriage insurance enthusiastically unless they had a par- 
ticular economic interest in doing so. Chambers has sug- 
gested that those willing to participate voluntarily would 
fall into two groups: the first group would consist of cou- 
ples who anticipated eventual problems from the outset of 
the marriage; the second group would consist of a few rela- 
tively well-off couples who might wish to use a marriage 
insurance plan as a kind of retirement savings plan. (2) 


If large numbers of couples entered such a plan antic- 
ipating eventual marriage breakdown, this would result in 
‘adverse selection' 1.e., within the pool of participating 
couples, the ratio of separating or divorcing couples would 
be disproportionately high in relation to the population as 
a whole. Insurers would be forced to demand higher premiums 
for the increased risk and would not be likely to see much 
procit in insuring such a group. The fact that the insured 
event is within the control of the insured parties opens the 
door to fraud and might actually provide a stimulus to cou-~ 
ples with marginal incomes to separate. (3) 


The numbers of well-off couples using marriage insur- 
ance as a financial investment and planning tool could be 
expected to be limited. The risk of fraud would exist in 
this situation also and it is difficult to see why insurers 
would be interested in setting up such private plans. Such 
a scheme would probably not be the best possible investment 
for these couples either. 


7.2 Compulsory Public Insurance or Special Benefits 


Compulsory public insurance is seen as being essential- 
ly an insurance plan in the nature of unemployment or health 
insurance, Compulsory marriage insurance plans have been 
proposed in both the United States and Canada. 


An example of such a plan is the Matrimonial Support 
Insurance Plan (MSIP) proposed as a provincial social assis- 
tance plan for Alberta. (4) It is suggested that funding 
would be shared by private and public contributions. All 
married persons would pay a mandatory premium on a contin- 
uing basis until the age of 60. 


The public funding would be through funds which would 
otherwise be funnelled into general social assistance. MThe 
MSIP funds would be offset by a correspondingly reduced need 
for social assistance and, theoretically, would mean no in- 
crease in government spending.(5) The private contributions 
would be collected through existing administrative struc- 
tures such as the Unemployment Insurance Commission, provin- 
cial health care agency or through income tax. In the event 
of separation or divorce, a wife and dependent children en- 
titled to support would receive a guaranteed income for 
three years or until her remarriage, whichever was earli- 
er. (6) 


In 1972 and 1973, two Bills were introduced into the 
New York Senate for the purpose of establishing a Commission 
to look into economic and social consequences of divorce and 
to undertake a feasibility study to determine the possibil- 
ity of adopting a comprehensive family insurance program. 
Neither Bill passed and no feasibility study has been under- 
taken. (7) 


Public insurance schemes are essentially an expansion 
of the social security system in that they would have to be 
mandatory and universal. Their attractiveness lies in the 
establishment of a guaranteed regular income, free from the 
Stigma of welfare. Instituting such plans would establish 
legal contractual rights. (8) 


This idea has, however, been much criticized. At the 
practical level, apart from the administrative and constitu- 
tional difficulties which would have to be resolved, the 
insurance plan would exclude illegitimate children unless 
some way could be found to include all potential parents and 
this seems unlikely. (9) 


The cost of the plan (and therefore, the premiums) 
would have to be high since there are simply more children 
to be looked after on divorce or separation than there are 
parents to pay into the plan. (10) An increasing divorce 
rate would steadily add pressure to the demands on the fund. 


Ogee 


It is unlikely that couples with low incomes would willingly 
accept the obligation to make substantial contributions to- 
wards a future statistical risk and better off couples might 
be no more willing to contribute even if better equipped 
financially to do so. (11) 


Marriage insurance plans may be unfair in compelling 
all married couples to contribute, including childless cou- 
ples, those with completed families and those whose children 
are of the age of majority. If private contributions were 
not mandatory, it is difficult to theorize about what 
Sanctions could effectively be applied against those who 
refuse to participate. (12) 


If marriage insurance plans are in fact an added fea- 
ture to an existing social security system, they are open to 
the criticism that single-parent families are being given 
preferred status among other financially disadvantaged 
groups such as the handicapped or the elderly. (13) This 
view holds that what is really needed is a complete overhaul 
of the present social security system so that.all) financial-— 
ly disadvantaged Canadians be treated equally under a fair 
and comprehensive social security system. (14) 


A 1973 Government of Canada Working Paper on the social 
security system recommended an additional income supplement 
for all those unable or not expected to support themselves 
through employment. (15) This would amount to a guaranteed 
universal income supplement. No major changes in this di- 


rection have been made to the legislation and without joint 
federal-provincial action, none can be anticipated. (16) 
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PART III 


SUMMARY 
AND 
PROPOSALS FOR REFORM TO THE PRIVATE AND PUBLIC LAW OF 
FAMILY MAINTENANCE IN CANADA 


Chapter 8 SUMMARY OF THE FINDINGS IN PART Il 


Part I briefly examined some of the serious problems 
facing single-parent families in Canada today. These in- 
clude: the disastrous economic consequences of family 
breakdown; the unacceptably high level of maintenance de- 
faults; problems associated with fixing the level of mainte- 
nance awards; present difficulties in the enforcement pro- 
cess; constitutional difficulties arising from the shared 
federal-provincial jurisdiction in family law matters; and, 
the lack of integration between the private and public sup- 
port systems for single-parent families. 


Part II provides a description of specific policies 
developed by several countries to respond to these same 
problems. From the examination of the jurisdictions in Part 
II of this paper, several trends or common characteristics 
emerge. These conclusions are summarized as follows. 


8.1 Maintenance (Private and Public) and Maintenance 


Maintenance (Frivate ee 


Enforcement 


(a) Spousal Maintenance 


In regards to spousal maintenance on marital breakdown, 
there is a clear movement towards characterizing the right 
to maintenance as being transitory, rehabilitative or even 
exceptional in nature. Spouses are expected to sever eco- 
nomic dependence within 'reasonable' time periods and to 
quickly establish or re-establish their economic indepen- 
dence. Switzerland presented the only contrary example. 
However, Swiss family law is presently undergoing consider- 
able change directed towards making marriage a more equal 
sharing. of responsibilities and privileges and one might 
expect some movement toward the trend evident Tir Otner 
jurisdictions examined. 


The limited scope of alimony rights appears to be moti- 
vated by the policy that the economic consequences of family 
breakdown should not follow ex-spouses to any greater extent 
than other obligations. When a marriage is over, the part= 
ners to it should be allowed to disentangle all mutual obli- 
gations and go their separate ways as quickly as possible. 
However, it would appear that major factors which make this 
policy workable are a high participation rate of women in 
the work force combined with a fairly extensive social secu- 
rity system which provides the safety net for those either 
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unable to seek or obtain employment at a level sufficient 
for self-support or support of the dependent family. 


Not only is the scope of alimony limited but the as- 
sessment of what is reasonable support often gives priority 
to the debtor's subsequent acquiring of new dependents. For 
example, New Zealand specifies that the debtor and his de- 
pendents are not to be deprived of a reasonable standard of 
living. This is a theme that reappears in child support 
considerations. 


In short, spousal support in the jurisdictions examined 
may be characterized as transitory and rehabilitative as 
opposed to compensatory, and it is sometimes secondary to 
the debtor's responsibilities for a sequential family. 


(b) Child Maintenance 


Child maintenance is universally the responsibility of 
both parents, with the father, practically speaking, respon- 
Sible for all or most of the financial contribution in mar- 
riage breakdown. While the right is usually expressed as 
being to reasonable or sufficient support, a large number of 
jurisdictions either already have or are moving towards an 
objective standard for measuring children's needs and par- 
ents' abilities to pay. Sweden has developed guidelines 
based on the needs of children at varying ages. Denmark has 
statutorily fixed standard maintenance levels for parents 
and pays out a standard maintenance to the children of impe- 
cunious parents. New Zealand's liable parent contribution 
scheme uses several formulae to assess a liable parent's 
contribution where his dependents receive a social benefit. 
Most recently, the U.S. federal government has passed legis- 
lation requiring all states to have child support guidelines 
established by October 1, 1987. 


Where guidelines are already in existence, there is 
generally an extensive involvement of government agencies 
which have information or statistics allowing for the calcu=- 
lation of basic food, shelter and clothing costs for chil- 
dren at difference ages and in changing economic situations. 
These calculations are often indexed or revised annually or 
semi-annually with the supporting parent being required to 
adjust his payments according to these revisions. 


In many jurisdictions, maintenance is also payable in 
advance. 


With this type of assessment goes an increasing reli- 
ance on administrative assessments. Although court orders 
and private agreements are common to most jurisdictions, 
administrative agencies play roles varying from advisory to 
mandatory. In Michigan, the Office of the Friend of the 
Court may be requested by a court assessing child support to 
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investigate and make recommendations as to the amount of 
child support. The new U.S. federal child support enforce- 
ment legislation May even result in increasing administra- 
tive intervention as the new guidelines to be developed mav 
be established by law or judicial or administrative proce- 
dure. There is a tendency in the Scandinavian countries to 
require an administrative confirmation of private child sup- 
port agreements. In Denmark, the overwhelming majority of 
support orders are decided by administrative authorities who 
always decide quantum even where a court orders support. 
New Zealand requires private agreements to be registered. 
Where subjected to the scrutiny of administrative agencies, 
child support agreements can usually be varied as that agen- 


oy sees fit and in keeping with the best interests of the 
Ghead? 


The actual calculation of the debtor's obligation often 
gives priority to sequential families or newly acquired de- 
pendents. Sweden and New Zealand, for example, specifically 
consider these circumstances. Sweden has worked out a fair- 
ly complicated series of calculations allowing the debtor to 
reserve specific amounts for his personal needs, including 
housing and the support of other dependents. 


Adjustments are usually available for above-average 
income debtors to enable their children in need of support 
to benefit from this higher than average standard of living 
where administrative guidelines are in place (see Sweden, 
Finland and Wisconsin). 


In Sweden and Finland, the child's ability to support 
himself is examined. Sweden looks not only at the chaitans 
income and assets but at his receipt of social benefits as 
well. This reflects a highly developed, well integrated 
system of assessing a child's global needs. The provision 
of social benefits responds, in part, to these needs and is 
reasonably to be considered in assessing the child's remain- 
ing financial needs. One assumes that the more generalized 
means and needs approach considers some of these factors as 
well. 


(c) Fnforcement of Private Law Maintenance Obligations 


Every single jurisdiction examined makes the enforce- 
ment of private law maintenance obligations the responsi- 
bility of the state and not of the maintenance creditors. 
The enforcement takes place at various government levels, 
reflecting the political organization of the particular 
country. 


Sweden has a central execution authority which operates 
through approximately 100 local offices. Finland puts en- 
forcement in the hands of local sheriffs or bailiffs. Den- 
mark makes enforcement 4a municipal responsibility carried 


- 102 - 


out by the local Social Welfare Boards, usually in conjunc- 
tion with the municipality's fiscal administration or bad 
debt collection department. Switzerland legislated cantonal 
enforcement in 1976. Israel uses the office of the Chief 
Execution Officer, acting under the authority of the Execu- 
tion Act. New Zealand provides maintenance creditors the 
assistance of maintenance officers within the Department of 
Social Welfare. The U.S. federal Child Support Enforcement 
Program was originally intended to serve both AFDC and non- 
AFDC families by obliging state enforcement. There has been 
an overemphasis on AFDC families, but the new federal legis- 
lation is aimed at making the states' enforcement agencies 
provide more equal enforcement services. This “podkicy, sus 
reflected in Michigan's legislation. Manitoba presently 
provides enforcement services to maintenance creditors and 
has been doing so since the beginning of 1980. 


Public enforcement is generally characterized by accom- 
panying powers giving broad access to information banks, in 
some cases including those of revenue departments, with ap- 
propriate safeguards to control the distribution of this 
information, 


These agencies also tend to have significant powers to 
intercept state payments to debtors to offset maintenance. 
Funds which may be diverted in this manner include not only 
income tax surpluses but also pensions and other benefits. 


The priority given to maintenance debts varies. For 
example, in Sweden, attachment procedures take precedence 
over garnishment procedures thus priorizing maintenance 
claims. However, these maintenance claims are behind other 
interests such as taxes and other general charges, fines and 
penalties. (Insufficient information was available to make 
a real assessment of priorities assigned to maintenance 
claims in all jurisdictions examined.) 


The preferred method of enforcement in the jurisdic- 
tions examined is some form of income withholding at the 
source. Some jurisdictions rely on a seizure of assets or 
jail for the self-employed. Very often, the administrative 
authority has the power to partially or completely remit the 
debtor's obligations for those who cannot meet their obliga- 
tions. dues-to. factors + beyond...thein. icontrol,.. suchas ill 
health or unemployment. In Michigan, there is a high reli- 
ance on jailing where wage withholding proves either inap- 
propriate or unsuccessful. Chambers' study of enforcement 
in Michigan indicates, inter alia, that it is the incidence 
of jailing and not the length of sentence which serves to 
produce successful results. Default jailing is also a last 
resort remedy in Denmark, Manitoba and New Zealand. In 
Switzerland, criminal sanctions may be used against default- 
ing debtors as well as civil sanctions. 
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(ad) Public Law Maintenance of Children 


, All of the jurisdictions examined in this paper were 
originally selected because they provided some type of spe- 
cial benefit to children whose parents either defaulted on 
support obligations or were financially unable to contribute 
adequately to the child's maintenance. 


These benefits are part of the social security struc- 
ture and are separate and distinct from social assistance. 
This benefit is most commonly known as a maintenance ad- 
vance, as it is based on the idea that the government ad- 
vances funds owing but unpaid by the maintenance debtor. 
The state is subrogated to the creditor's rights and pursues 
the debtor to recover the public funds advanced. The rough- 
ly equivalent benefit in New yealand is the domestic pur- 
poses benefit which is available to single-parents with de- 
pendent children. The non-custodial parent must be ‘iden- 
tified in law' to make these children eligible. 


Eligibility requirements are usually directed to resi- 
dency or citizenship and the condition that the parents are 
separated and the child is in real need. 


The amount of the maintenance advance is determined in 
various ways. In Sweden, the advance is a fixed percentage 
of a 'basic sum' which is used in the calculation of a vari- 
ety of financial rights and obligations. Finland has adopt- 
ed a graduated scale for assessment and also varies the 
amounts with the conditions on which they were awarded. 
Denmark sets as a maximum the statutorily established 'stan- 
dard allowance' on which parents' private law obligations 
are based. Switzerland has yet to establish uniform stan- 
dards in eligibility and quantum due to constitutional dif- 
ficulties centered around the fact that the cantons have 
complete autonomy over these matters. In Israel, the amount 
of the advance is either the amount of the judgment or the 
statutorily established amount for widows' and orphans' 
pensions, whichever is the lower. 


In some jurisdictions, where the maintenance advance is 
set at a level higher than the private law obligation, the 
difference is paid to the child as a form of guaranteed min- 
jmum income (see Sweden, Finland). Denmark has a special 
allowance for the children of impecunious parents which 
would effectively provide the same thing. As noted, Israel 
advances the child the lower of the private obligation or 
the statutory limit. Switzerland has varied provisions. 
The Germanic cantons have developed a system similar to 
Israel's. In the Romanic cantons, the amount of the advance 
tends to be lower than the private obligation. Where the 
advance is lower than the private obligation, the state 
usually enforces for the higher amount, remitting the dif- 


ference to the creditor. 


- 104 - 


One policy consideration raised is the amount of con- 
sideration that should be given to a child's own ability to 
be self-supporting. While theoretically, this should have 
been taken into consideration on the original private law 
assessment, in Switzerland it has posed a problem. Lack of 
consensus on this issue has, in some cantons, made it an 
eligibility condition. On purely theoretical grounds, a 
right established by a pre-existing private right should not 
be modified if eligibility conditions are met. 


Funding for maintenance advances is generally from gov- 
ernment revenues, the level of government reflecting the 
political organization of the state. The child benefit is a 
creature of federal law in all cases studied but is often 
administered at the local level. Funding comes sometimes 
from only federal revenues (Israel), is shared between lev- 
els of government (Finland) or is a provincial (state, 
canton) responsibility (Switzerland). 


State enforcement seeks to recuperate funds paid out in 
advances. In several jurisdictions (e.g., Sweden, Israel, 
Finland), the state also enforces for maintenance over and 
above the amount of advance monies paid and remits these 
amounts to the creditors. In Switzerland, the legal char- 
acterization of the state's dual role in enforcing on both 
its own behalf and on behalf of the debtor has caused prob- 
lems; however, a solution is being worked out to simplify 
and rationalize these proceedings. 

*“ Payment of the advance in no way diminishes a valid 
private support obligation which is not suspended by the 
child's receipt of the advance. New Zealand integrates the 
public and private law obligations through an administrative 
assessment of the liable parent's contribution where his 
dependent family is receiving a domestic purposes benefit. 


Enforcement processes do not recuperate the totality of 
advance monies expended. In Sweden in 1983, 1.9 billion kr. 
was spent and 700 million kr. or approximately 23% was re- 
covered. In the same year, Finland spent approximately. 237 
million Finnish marks of which approximately 38% was reim- 
bursed. Denmark spent 841.6 million kr. in 1981. No fig- 
ures are available for recovery rates. In Switzerland, the 
awarding and enforcement procedures vary too significantly 
for fair comparative evaluations. In some Swiss cantons, 
the advance system is completely funded by recovery proce- 
dures and, therefore, lack of success in enforcement cancels 
the advance. Recent statistics from Israel are unavailable, 
but the information at hand indicates that approximately 
one-third of the program costs have been collected. Collec- 
tion rates in New Zealand show that the amounts received as 
a percentage of nominal value to reimburse the domestic pur- 
poses expenditures were 36.1% in 1982, 44.3% in 1983 and 48% 
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in 1984. In 1982, New Zealand collections offset between 
6-7% of the expenditures. 


The basic aim of the maintenance advance is to provide 
a guaranteed minimum income to a child suffering economic 
hardship because the supporting parent fails in his/her 
obligation. The hope is to raise the dependent family's 
income to a level above that of the subsistence provided by 
social assistance and to avoid, as much as possible, the 
negative associations of social assistance. The advance is 
a right on which the child may depend regardless of the 
behaviour of his parents. The advance is usually indexed 
and tax free. In Sweden, this is combined with a tax policy 
which allows working mothers who head single-parent families 
to retain virtually all of their net earned income. A re- 
cent study showed that this was a significant work incen- 
tive. 


How many children become eligible for advance benefits? 
In Sweden, in 1983, approximately 11% of Swedish children, 
representing 53% of children in single-parent families re- 
ceived maintenance advances. In Finland, in 1983, approx- 
imately 8% of about one million Finnish children received 
the advance. Denmark paid advances to 164,939 children, 
representing more than one in eight children. In the first 
year of the.Israeli program's operation, 1978, between 15% - 
20% of social assistance recipients gualified for mainte- 
nance advances. 


In the United States, cost-effectiveness is of major 
concern and the main thrust of the legislation has been to 
recover the highest possible rate of welfare expenditures. 
Thus, efforts have been concentrated on pressuring the indi- 
vidual states to improve enforcement techniques and results 
with the financial and technical assistance of the federal 
government. Wisconsin is embarking on a new child benefit 
which resembles the maintenance advance ints saprincipadl 
features. Wisconsin however will seek to recover child sup- 
port benefits through the taxation of both the non-custodial 
and, in some cases, the custodial parent. Once again, new 
federal U.S. legislation has opted for a universal system of 
mandatory wage withholding as the most effective means of 
recovery. The overall U.S. child support enforcement pro- 
gram has proved cost-effective to administer and resulted in 
the removal of 32,000 cases from AFDC rolls in 1982. Howev- 
er, in 1982, the percentage of AFDC assistance payments re- 
covered through child support collections was 6.8%. 


In Manitoba, maintenance payments received rose over 
70% in the first year of the province's family maintenance 
enforcement program. Trnnel 98 anei4l 097 Ae2e in collections 
were made at an administrative cost of $301,200, thus demon- 
strating that enforcement can be very cost-effective. 
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Thus it would appear that while enforcement costs may 
in themselves be cost-effective, they cannot be expected to 
recover either the full amount of private obligations owing 
or the costs of public expenditures necessitated by private 
default. 


8.2 Maintenance Insurance Plans 


An alternative approach to the support of broken fam- 
ilies has been the proposals advanced for private or public 
insurance plans. Private insurance plans have built-in 
limitations due largely to control over the insured risk 
from which payment would result being in the hands of the 
insured. Public plans, modelled on health insurance or oth- 
er public insurance plans would impose mandatory partici- 
pation on all married persons. There would likely be much 
opposition to these plans due to the unfairness that might 
result from imposing this on childless couples but not on 
unmarried couples, thus disadvantaging children born out of 
wedlock. Given the fact that children would outnumber par- 
ents paying into such a plan, premiums would likely have to 
be fairly high. Such a plan might also be criticized as 
benefitting one group of disadvantaged Canadians over anoth- 
er. This might be a basis for challenge under the equality 
rights section (s.15) of the Canadian Charter of Rights and 
Freedoms. 


- 107 - 


Chapter 9 PROPOSALS FOR REFORM TO THE PRIVATE AND 
PUBLIC LAW SYSTEMS OF MAINTENANCE IN CANADA 


Introduction 


The present private law system of maintenance in Canada 
is undeniably inadequate in supplying the basic needs for 
single-parent families. As seen in Part I of this paper, 
maintenance awards are generally low and not always awarded 
on consistent principles or with adequate financial informa- 
tion available. The default rate on maintenance payments is 
unacceptably high. If the source of default is simple re- 
fusal to pay, a generally cumbersome, expensive and uneven 
system of enforcement may actually result in a rise in the 
standard of living of working non-custodial parents who have 
not contracted further family obligations, while the custo- 
dial parent and dependent children may all be forced into 
the poverty and degradation associated with a welfare exis- 
tence. If inability to pay makes default inevitable, the 
original support orders cannot have accurately reflected the 
financial situation of the non-custodial parent and more 
aggressive enforcement can be expected to yield little. The 
result for the dependent family remains the same: welfare, 
a hand-to-mouth existence with which a host of social and 
economic problems are associated. ; 


If there is to be a major commitment to improving the 
economic conditions of the single-parent family in Canada, 
one must look beyond traditional solutions to more sweeping 
reforms. It is submitted that the present federal-provin- 
cial initiatives as embodied in the Final Report of the Fed- 
eral-Provincial Committee on Enforcement of Maintenance and 
Custody Orders in Canada do not go nearly far enough. While 
the suggested reforms are in themselves positive, they do 
not present a clear policy relating to the underlying social 
problems and only deal with one aspect, although clearly a 
significant one, of the greater problem. Strong enforcement 
measures are simply not enough. 


The federal review of the social security system 
produced a consultation paper on the child benefit which 
essentially concentrated on adjusting the present system 
rather than looking to new _ solutions. These changes 
appeared in the May, 1985 federal budget which restructured 
existing benefits provided to families with children. 


The suggestions which follow are drawn from the various 
jurisdictions looked at in this paper. Only a coordinated 
federal-provincial/territorial review and reform of the pre- 
sent social security and tax systems, and of provincial and 
federal laws regarding maintenance and the enforcement of 
these laws can provide new solutions. In 1975, the Law Re- 
form Commission of Canada, in its working paper entitled 
Maintenance on Divorce, concluded: 


- 108 - 


',..Given the constitutional division of legislative 
authority over matters that affect many significant 
features of marriage, Parliament...can really only ac- 
complish part of the task. The removal of obstacles to 
the development of a new Canadian ethos of socio-legal 
equality for all married persons requires coordinated 
affirmative action by all governments and legislatures 
in Canada.' (1) 


Any attempt to establish uniform legislative reform in 
the areas of awarding and enforcing maintenance orders must 
come to grips with the constitutional overlap in this area. 
It is beyond the scope of this paper to deal with these 
problems in great detail (2), but the problem areas have 
been highlighted in Part I as issues which must be 
specifically addressed in attempting a coherent and uniform 
reform of federal and provincial laws. 


Similarly, proposals directed towards establishing a 
new federal child support benefit or maintenance advance to 
be at least partially recovered from defaulting parents 
would mean a strong commitment to federal/provincial/ter- 
ritorial cooperation. 


Most of the proposals which follow are not new. They 
have already been advocated by legal scholars, Law Reform 
Commissions and practitioners for some time. However, an 
examination of the law and practice in other jurisdictions 
serves to reinforce existing proposals for reform by demon- 
strating workable solutions do exist. Also, studies and 
statistical findings in other jurisdictions are, if not au- 
thoritative, helpful in indicating trends in legislation and 
practice which may provide a new perspective for Canadian 
policymakers. The suggestions below have been divided into 
(1) proposals for change to the private law system of main- 
tenance and (2) proposals for extensive reform of the public 
law as it relates to single-parent families. 


OL Proposals fOvG Change to the Private Law System 


Introduction 


Major reforms cannot be undertaken without studying 
means by which greater consistency or standardization in 
establishing maintenance and the associated enforcement pro- 
cess can be achieved. Three areas need considerably greater 
attention: pre-trial procedures, the process of awarding 
maintenance and maintenance enforcement procedures. 


9.1.1 Increased Use of Administrative Support Services and 
the Administrative Assessment of Maintenance Awards 


It is proposed that provincial governments consider the 
possibility of establishing administrative agencies to serve 
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as an adjunct to the present court processes in a manner 
similar to the Michigan Office of the Friend of the Court. 


(a) Counselling, Conciliation and Mediation Services 


In the initial stages of breakdown of the family unit, 
such an agency could provide counselling and conciliation 
services which might avoid the complete breakdown of the 
family unit or, if not, at least the emotionalism may be 
defused to a degree that would facilitate the resolution of 
financial obligations between the parties. 


The Law Reform Commission of Canada recommended the use 
of counselling, conciliation and investigative (see infra) 
services to help resolve economic issues on divorce and in 
post-divorce litigation enforcement and variation of orders 
in 1975. (3) 


Counselling and conciliation services of a Friend of 
the Court type of agency should be available to all couples 
whether or not they are married as long as they are contem- 
plating divorce or separation. As in the Michigan legisla- 
tion, there should be educational and experiential require- 
ments for anyone functioning in a counselling or conciliat- 
ing role and any personnel in this role should be excluded 
from intervening in other than a counselling role i.e., the 
same personnel should be excluded from any enforcement pro- 
ceedings. 


As the Law Reform Commission pointed out, where the use 
of social services, inter alia, would assist in resolving 
custody on divorce, the necessary procedures to_ be 
established would not pose ‘substantial constitutional 
difficulties’ but, practical difficulties would have to be 
resolved, such as the cost of providing these services (4) 
prior to a divorce adjudication. The Law Reform Commission 
felt such matters could be dealt with by either federal or 
provincial legislation or by rules of court made under 
provincial authority or under the provisions of the Divorce 
Act which empower the making of rules by either the divorce 
Gourts or the Governor in Council. (5) 


A provincial agency could either develop its own coun 
selling and conciliation units or draw on the expertise of 
the already established provincial departments of social 
services. Cost-sharing arrangements might be worked out 
with the federal government where such services are initi- 
ated after there has been a petition for divorce. Counsel- 
ling and conciliation should probably be optional and not 
mandatory, but each party should be informed of the avail- 
ability of such a service aS soon as proceedings for either 
spousal or child support are undertaken under either provin- 
cial or federal legislation, or when application is made £or 
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a social assistance benefit due to family breakdown. (See 
also foe. Sgintray:) 


New Zealand may also be looked to as a jurisdiction 
with experience in counselling and conciliation procedures. 
The New Zealand experience seems to indicate that the suc- 
cess rate in counselling has a better chance of success if 
undertaken early. The success rate achieved when domestic 
purposes benefit applicants were immediately sent for coun- 
selling was higher than that for conciliation during separa- 
tion proceedings (see Chapter 4, at 4.2.2, supra). 


(b) Investigative and Reporting Services 


When counselling or conciliation fail to resolve family 
relations disputes and separation or divorce is sought, 
these provincial agencies could be of further assistance if 
given investigative and reporting powers. The personnel 
entrusted with these tasks should have broad access to rele- 
vant financial information relating to either party in a 
domestic relations dispute, subject to normal restrictions 
on confidentiality of such information. If the financial 
investigating and reporting functions are specifically au- 
thorized by statute to be used at the request of the court 
and if the information is only to be transmitted to the 
court, adequate protection for the individual's privacy 
should be provided. A Canadian precedent for this already 
exists in the Manitoba legislation. Subsection 31.1(7) of 
the Family Maintenance Act provides very broad investigative 
powers to the "designated (enforcement) offacer”. 
Michigan's Friend of the Court has similar powers. 


These powers would allow an objective third party 
access to financial data which could be used to verify the 
debtor's voluntarily supplied information. This could also 
short: “circuit. isanyeos Stallings tactilcespiiby. the = debtormmaain 
supplying information and would allow for establishing 
obligations in the same way in which New Zealand makes 
default assessments. 


It is unlikely that the Canadian Charter of Rights and 
Freedoms would provide a basis for a successful challenge to 
legislation requiring disclosure of information of a confi- 
dential nature in federal or provincial data banks under s.7 
of the Charter which guarantees: 


"Everyone has the right to life, liberty and the right 
not to be deprived thereof except in accordance with 
the principles of fundamental justice.' (6) 


Section 1 of the Charter restricts the rights and free- 
doms in the Charter so that they are subject to: 
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“Pee such reasonable limits prescribed by law as can be 
eae vite tage justified in a free and democratic soci- 
ety. 


The moral and legal obligation of support is just such 
a principle of fundamental justice and any limitation on 
legal rights under s.7 would be reasonable. 


In Regina v. Rolbin(8), the court upheld the provisions 
of the Income Tax Act which gave the Minister the power to 
require a taxpayer to provide any information including, 
inter alia, books, letters, accounts or other documents in 
the face of a challenge based on s.7 of the Charter. The 
Minister's powers were found to be within the ‘reasonable 
limits' of s.l of the Charter. It is likely such reasoning 
would apply equally to legislation authorizing extensive use 
of governments data banks. It ill becomes the defaulting 
maintenance debtor to complain about loss of privacy when 
his privacy claim is used to prevent the fulfillment of his 
legal and moral obligations towards his family. 


The consistent use of detailed financial statements 
from both parties, verifiable from outside sources, would be 
a further aid to the calculation of support awards. a 
should not be a difficult matter to develop a standardized 
form which could be uniformly adopted by provincial and ter- 
ritorial governments across Canada. These statements should 
be required to be filed with any support agreement to ensure 
both parties have negotiated a settlement in possession of 
all the relevant facts as well as being required for judi- 
cial assessment purposes. 


Minimally, administrative procedures could, therefore, 
be established to attempt a resolution of support issues 
prior to an adjudication on the matter. 


It has been argued that adding an administrative pro- 
cess before access to the courts may incur extra delays and 
litigation expenses.(9) Michigan and New Zealand both dem- 
onstrate that an administrative solution may at least form a 
basis for the final form of a support order or agreement. 
If the administratively arrived at proposal does not receive 
the informed consent of both parties, access to the courts 
is always available. A neutral third party with experience 
and expertise in negotiating economic settlements may be 
able to achieve agreements not otherwise possible in a more 
adversarial context. If tentative proposals can be worked 
out on the basis of detailed financial information, it may, 
in fact, streamline the judicial process. re it “is *inmedi= 
ately apparent that no agreement can be reached on an eco~ 
nomic settlement, time and money should not be wasted on 
protracted negotiations. In this situation the administra- 
tive officer should simply make recommendations for support 
in a report to be submitted to the court as one criterion to 
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be taken into consideration by the court on adjudication of 
the issue, 


An initial administrative attempt to resolve economic 
matters may have the further benefit of making the whole 
adjudication process less intimidating to the parties and 
injecting an informational element into the process which is 
presently missing. It is clear from Wachtel and Burtch's 
study, (Part I, supra), that by the time maintenance debtors 
arrive at the show cause stage after default of payment, 
their behaviour shows obvious information gaps or misunder- 
standings about the ‘judicial process as it relates to en- 
forcing support. Again, as provided in the Michigan Friend 
of the Court legislation, such an agency could be required 
to furnish an informational pamphlet explaining the proce- 
dures of the court and court office, the rights and respon- 
sibilities of the parties, the availability of counselling, 
conciliation and other services to be provided by the agen- 
cy.(10) Less formal oral explanations should also be avail- 
able. 


(c) Administrative Assessment of Support Obligations 


It has been suggested here that minimally, administra- 
tive agencies play a support role as an adjunct to court 
proceedings. At the opposite end of the scale, these admin- 
istrative bodies could be given the complete responsibility 
for making the actual maintenance assessments as is done in 
several jurisdictions in Part II (see, for example, Sweden, 
Finland, New Zealand). The administrative assessments 
would, of course, also deal with variations and the partial 
or complete suspension of obligations. This would require 
not only significant legislative amendments to the federal 
divorce legislation and to provincial/territorial legis- 
lation, but also, a resolution of the inherent constitution- 
al GrLricurciles.. Granting extensive responsibility for 
maintenance assessments would be subject to constitutional 
challenge as effectively granting judicial powers to admin- 
istrative officers. Section 7 of the Charter of Rights and 
Freedoms :-would allow for a challenge on the ground that the 
"security of the person' guaranteed by the Charter would be 
denied without the benefit of judicial adjudication. 


If the constitutional difficulties could be overcome, 
one advantage of moving towards administrative assessments 
would be that these issues could be settled on the basis of 
objective criteria, applied by personnel specialized in this 
area. Wachtel and -Burtch (see Chapter 1,. at 1(b),, supra) 
noted that the court they studied tended to work with a few 
basic premises rather than getting into detailed accounting 
procedures. If maintenance is to come out of residual in- 
come, one should be able to develop guidelines (see 9.1.2, 
infra) such as those which exist in Sweden which allow debt- 
ors very clearly defined proportions of income based on 
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fixed costs. If corresponding guidelines for child support 
were developed, administrative assessment would be possible, 
with a final appeal to the courts. The courts need not be 
excluded from the process but would be reserved for conten- 
tious matters such as establishing the right to support and 
custody or property division. Removing support (and one 
must bear in mind that it is child support that is generally 
being assessed) from a negotiable package would ensure that 
the best interests of children are not going to be affected 
by being bargained away for some other part of a settlement. 


If an administrative office were to have such broad 
powers, it would be important that a grievance procedure 
regarding the administrative office be available to protect 
the parties involved from any arbitrariness in the adminis- 
trative process (11) and that the administrative personnel be 
“subject to regular evaluations which would include input 
from those using their services.(12) The New Zealand proce- 
dures for objection, review and exemptions provide useful 
models for safeguards in the process. 


It may be feared that the administrative assessment of 
support may be too slow or too costly. Legislation can es- 
tablish reasonable time limits for interim and final deci- 
sions and decisions to vary or remit obligations. New Zea- 
land provides very specific time limits for these decisions. 
As to the cost of such procedures, it is rather di£fieult to 
assess just what the reduction would be in court time saved 
and in a reduced demand on legal aid services. 


Administrative assessments would not necessarily have 
to remove support negotiations from thes handswrofathey par=- 
ties. Where the parties can reach agreement, on the basis 
of informed use of mandatorily supplied financial informa- 
tion, such agreements should be encouraged; however, they 
could be subject to confirmation or variation by the admin- 
istrative authority where obviously unreasonable or in 
changed circumstances (see, for example, Finland). 


It is the development of support guidelines which would 
make the administrative assessment of maintenance possible. 
However, guidelines could also be incorporated in court- 
based assessments. Section 9.1.2 looks at the increasing 
trend towards adopting guidelines to determine support obli- 
gations. 


9.1.2 The Use of Guidelines in Assessing Maintenance Awards 


There is a growing movement towards the adoption of 
guidelines to assist in or govern the calculation of support 
awards. Several American jurisdictions have already attemp- 
ted to establish guidelines (13) and will now be obliged to 
do so by the new U.S. federal legislation. Some form of 
guidelines exists jn each of the Scandinavian countries 
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examined and New Zealand has also developed a complex set of 
formulae to assess the liable parent's contribution to 
support. 


The wish is not only for simplicity but for the consis- 
tency which will imbue the support process with a fairness 
and even-handedness that will help eliminate disparities in 
awards made in similar circumstances. Many of the formulae 
examined in Part II are far from simple. Consistency in 
awards would also affect the maintenance debtor who should 
not perceive that he/she will be treated differently in any 
jurisdiction across the country. A coherent policy must be 
thought out to establish and priorize the factors to be con- 
sidered in making support awards. Need and ability to pay 
are the most usual criteria, but as noted in Part I, supra, 
these terms are vague and ill-defined. On the one hand, 
their very vagueness allows for the full exercise of judi- 
cial discretion but this in itself has created problems of 
perceived or real inconsistency in awards in similar sit- 
uations. 


Bill C-47, the proposed new divorce law, sets out ob- 
jectives for support in cl.15(6) and (7). This came as a 
response to the decision of the Supreme Court of Canada in 
Messier iv. Delage /*(1983) ,) 2 %S.CoR vy i401 vine whichsthesgourt 
commented on the lack of guidelines in the present Divorce 
Act. The proposed objectives remain subjective although 
they do take into account specified factors and economic 
advantages and disadvantages arising from the marriage and 
its breakdown. 


A movement towards adopting objective criteria in the 
other jurisdictions examined in Part II indicates that there 
is a fairly generalized dissatisfaction with the more sub- 
jective criteria. Without the use of standardized and de- 
tailed financial information and mathematical formulae whose 
consideration, at the very least, would form a starting 
point for awarding support, there will be little chance of 
developing a process which affords equal treatment to all 
people who must use it. 


Any legislation aimed at establishing objective cri-. 
teria for the assessment of maintenance should, ideally, 
include cost-of-living indexing to maintain the integrity of 
the original award. This is presently possible in Quebec 
under article 638 of the Civil Code and applies to support 
orders made under the authority of the Civil Code or under 
ss.l0 ‘and 11% of “the* Divorce Act. (14) Outside of Quebec, 
there is no consensus on the jurisdiction of the courts to 
index spousal or child support. (15) 


The arguments in favour of the use of indexing as 
opposed to repeated applications to vary have been sum- 
marized by Dr. Gail C.A. Cook in this way: 
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'..-First, the judges' and petitioners' time is used 
inefficiently when the change in circumstances results 
from a change in the general economic environment ap- 
plicable to all recipients of payments as distinct from 
changes that are peculiar to a particular couple. 


Second, there will be an unintended injustice borne 
by those who fail to petition for reconsideration 
whether this happens through their ignorance of the 
option, the cost of petitioning or their unwillingness 
to face the often emotional experience of further court 
appearances. Moreover, there will be more variability 
in how inflation is recognized in the absence of a 
clear-cut acceptance of the principle of indexing. 


Thirdyscthe }failures toedincluderma provisions ‘fora 
cost-of-living index in the support order appears to be 
inconsistent with the judges' apparent constraint to 
deal only with the status quo at the time of judg- 
ment... ' (16) 


Adjustments would have to be made for regional vari- 
ations in the cost-of-living. This information could be 
supplied by Statistics Canada. Appropriate protections 
would have to be implemented for the debtor whose wages or 
salary may well not be indexed but at least the indexation 
of support orders would ensure that the single-parent family 
does not suffer the primary consequences of economic down- 
turns and high inflation. There is much opposition(17) to 
this idea. However, unless support orders are indexed, the 
real amounts awarded are severely eroded in difficult eco- 
nomic times and may well result in increased welfare costs. 
This area is one which needs considerable further study. 


In Nova Scotia, s.36A of the Family Maintenance Act 


provides annual deemed cost-of-living increases in mainte- 
nance payments to persons receiving either provincial family 
benefits or municipal social assistance. The courts have 
declared s.36A a violation of s.7 of the Charter of Rights 
and Freedoms.(18) Section 36A has been attacked as violat- 
ing the maintenance debtor's guarantee of security of the 
person because the debtor is deprived of personal property 


without the benefit of judicial adjudication. These cases 
also attack s.36A as abrogating the right to due process and 
thus offending the principles of fundamental justice. It 


has been called a legislative abuse of the courte’ process 
and an illegal transfer of judicial powers to administrative 
officers. It has also been asserted that s.36A creates an 
irrebuttable presumption that the debtor's means have in- 
creased with the cost-of-living. (19) 


These cases were decided prior to the coming into force 
of s.15, the equality rights section, of the Charter. Sec- 
tion 36A and any other automatic cost-of-living indexing 
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could now be challenged as being discriminatory if they were 
not of universal application. 


It is submitted that some of the problems noted here 
might be avoided if proper advance notice were given to the 
debtor to allow him/her a reasonable time to oppose a 
proposed increase in maintenance payments. Automatic index- 
ing and the fowarding of advance notices of intention to 
modify payments almost certainly necessitate a computerized 
monitoring program (see discussion at 9.1.3, infra). 


The s.15 challenge might also be defused if the support 
provisions in the federal Divorce Act and in the provincial 
statutes were amended to give the courts the express power 
to index support awards in appropriate cases. If the 
appropriate awards were indexed, one might expect a limited 
number of appeals, thus avoiding the clogging of the courts 
with routine appeals. (20) 


It is obvious that even if formulae or guidelines are 
adopted, they will not be susceptible of uniform application 
to all cases. One must remember that guidelines are exactly 
that; they do not have to be immutable rules subject to rig- 
id, unthinking application. Judicial discretion would be 
limited but not eliminated. Even if guidelines are only a 
basis for initial calculations, they may succeed in removing 
Support awards from being part of a bargainable settlement 
package to being considered a right which cannot be dimin- 
ished. 


With the combined resources of Health and Welfare 
Canada, Statistics Canada, Agriculture Canada, Canada Mort- 
gage and Housing Corporation and other related departments 
or agencies, studies can be undertaken to determine support 
guidelines which incorporate the costs of child raising and 
the cost-of-living. An inherent fault in the present system 
is that the changing needs of growing children cannot be 
accounted for in the initial support award and therefore, 
the initial award has a built-in obsolescence. This means 
that variation may have to be sought a number of times over 
the life of an order, especially where the initial award has 
not been overly generous and has been based on a very narrow 
interpretation of 'need' on the determination of the order. 
Again, Sweden provides an example where formulae have been 
developed which are flexible and take into account the 
changing needs of growing children. The Swedish guidelines 
escalate the amount of child support in three stages from 
birth to 18 (see Chapter 2, at 1.1.2, supra). 


Assessments, whether made administratively or judicial- 
ly, can always be made subject to variation, review or ap- 
peal. 
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Improving Maintenance Enforcement 


There is no real consensus on the reasons underlying 
maintenance default--there is no definitive answer to the 
question why men do not pay support. The Finer Report con- 
cluded men did not have the ability to pay, yet Chambers’ 
study and the Michigan and Manitoba experiences seem to in= 
dicate that aggressive enforcement, which creates a climate 
in which maintenance debtors feel there is an inevitability 
about the enforcement process, results in significantly 
higher payment rates (see Chapter ieeat (bp) yersupra).  “En- 
forcement strategies are necessarily developed in relation 
to the perceived basis of the problem. 


The intensity of debate in this area indicates that it 
is not one susceptible of easy resolution andstnat: allvtlex= 
ible approach needs to be developed. A more flexible ap- 
proach would be to assume that both hypotheses have some 
validity, although the extent of their validity might be 
difficult to determine. Therefore, aggressive enforcement 
strategies should be developed and implemented on the as- 
sumption that many debtors simply do not pay because they do 
not want to pay and are aware that support obligations can 
be evaded with relative ease. However, for those who truly 
cannot pay, public law alternatives must be available for 
their families (see 9.2, infra). 


Every Canadian province and territory should design and 
implement a computerized, self-starting enforcement program 
that would place the onus for monitoring and enforcing all 
support payments on the province or territory rather than on 
the maintenance creditor. The importance of every Canadian 
jurisdiction implementing an aggressive enforcement system 
cannot be overstressed. If maintenance debtors are to be 
'encouraged' to fulfill their financial commitments to their 
families, they must feel that they will not only be assessed 
in the same manner before administrative bodies or the 
courts anywhere in the country when their obligation to sup- 
port is being decided, but also, that it will not be possi- 
ble to evade this responsibility by moving to any other ju- 
risdiction in Canada. 


Not only must the provinces have efficient intraprovin- 
cial enforcement, but computer systems must be linked across 
the country to provide effective interprovincial enforce- 
ment, with support from the federal government allsoayy The 
U.S. IV-D program and the Michigan child support enforcement 
office provide an example on which federal-provincial coop- 
eration might be modelled. 


Bill c-48, the Family Orders and Agreements Enforcement 
Assistance Act, would allow the release of information for 
tracing purposes from the data banks controlled by the 
Department of National Health and Welfare and the Canada 
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Employment and Immigration Commission (s.15). Agreements 
with the provinces/territories must be concluded (proposed 
ss.1-3) and an administrative system for the release of the 
information (proposed s.4) in place before this remedy will 
become available. Also, designated provincial information 
banks must be searched before an authorization would be 
granted to search federal information banks (proposed 
s.4(b)). Note that the 1984 U.S. amendments eliminated the 
necessity for searching state data banks before access to 
federal data banks: (see Chapter 5, at, 5.1.3,,supra). 


Bill C-48 would also remove existing legal barriers to 
the garnishment or attachment of federal monies which will 
be designated in the Regulations. These will include feder- 
al income tax refunds and the provincial portion of tax re- 
funds which the federal government is authorized to collect 
on behalf of the provinces. Once the necessary feder- 
al-provincial agreements were in place, these monies would 
be garnished or attached through existing provincial proce- 
dures (proposed ss.24-27). 


The data collection necessary to facilitate the making 
and enforcement of maintenance awards makes a fairly sophis- 
ticated computer system mandatory. Minimally, each prov- 
ince/territory should have a centralized data bank to regis- 
ter all support orders whether given under federal or pro- 
vincial/territorial legislation and to monitor payments so 
that defaults will be signalled quickly, enabling the en- 
forcement process to be triggered without delay. To effect 
any Significant improvement in intraprovincial enforcement, 
an automated system is the primary prerequisite. A manual 
system consumes too many personnel, is too slow and is too 
localized making information exchange slow and difficult. 
Change in the status of orders through default, variation or 
indexing must be noted quickly in order to have the appro- 
priate response initiated without delay. Ideally, the prov- 
inces should be able to link their computer systems in such 
a way as to facilitate the transfer of information interpro- 
vincially, principally to prevent maintenance debtors from 
evading their responsibilities by changing jurisdictions. 
The interprovincial tracing of maintenance debtors would be 
further facilitated if access to federal information banks 
becomes a reality. If a coordinated computer system were to 
be established, it would be possible but difficult to con- 
ceive how such a system might work without a central coor- 
dinating agency which could set methodology and standards to 
ensure the uniform collection, classification and dis- 
tribution: of information. The) U.S.-O0ffice of Child, Support 
Enforcement provides an example of how such services may be 
provided. 


An extensive computer system would be important in two 
ways. Firstly, the debtor would be more easily traceable to 
establish and enforce support obligations. An integrated 
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federal-provincial-territorial system would leave the debtor 
very few places to hide. 


Secondly, if enforcement techniques were to include 
powers to garnish and attach or offset government payments 
against maintenance obligations owing, such as_~ those 
proposed in Bill C-48, supra, it would be relatively easy to 
verify what government payments are owing to the debtor and 
to withhold and redirect them by using computer technology. 


9.1.4 The Debtor and Subsequent Support Obligations 


One issue deserves further attention because it may 
well be one of the pivotal issues in both determining abil- 
ity to pay and also the debtor's willingness to cooperate 
with the enforcement process. This issue is the priority to 
be accorded to sequential families. There is no consensus 
in Canada on this issue, but it is one which must be dealt 
with in order to develop coherency and consistency in making 
and enforcing support awards. One must be realistic about 
the debtors' assumption of new support obligations and the 
claims they make. Canadians are divorcing at a relatively 
young age. In 1977, the median age for women to divorce was 
32.6 and it was 35.4 for men.(21) Three out of four di- 
vorced persons remarry (22), and many others enter into non- 
legal unions. It is not surprising that the claims of a 
family with whom the debtor has day-to-day contact are fore- 
most in the debtor's mind, and regrettable though this situ- 
ation may be, the claims of the first family with whom the 
debtor has limited contact cannot help but diminish in im- 
portance over time although the legal obligation does not. 
It is significant that the countries studied which have ac- 
cepted the debtor's assumption of subsequent obligations of 
support have accepted the responsibility for the first fami- 
ly in providing some form of special child benefit, prefer- 
ring to allow the debtor to adequately look after one family 
rather than forcing him to try to support two. The debtor's 
private law obligation is often calculated with reference to 
the debtor's assumption of new dependents (see New zealand, 
Sweden, Finland). 


9.1.5 Assisting the Debtor 


It appears evident from the findings of the Wachtel and 
Burtch study that some maintenance debtors did not clearly 
understand the roles played by the various levels of courts 
in awarding, enforcing and varying support orders. This 
study found that there was confusion or lack of factual in- 
formation in the following areas: (23) 


(a) The parties did not understand the functioning of 
the different levels of courts. It was apparent 
at show cause hearings that many debtors did not 
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understand that applications to vary, for example, 
had to be referred back to the original court; 


(b) The parties did not understand that an enforcement 
court could not go behind the order and re-open 
issues nor did they know where to go to resolve 
collateral issues; 


(c) The maintenance debtors often did not understand 
the significance of the show cause hearing nor its 
consequences; 


(a) The enforcement role of the court was not under- 
stood. It was a source of mystery for some debt- 
ors as to why the court was acting for the mainte- 
nance creditor; 


(e) Information was missing on how payments were to be 
paid. Some debtors appeared not to understand why 
judicial sanction was necessary for adjustments of 
payments in kind, in services for periods when 
children were visiting the payor, for gifts and 
other like contributions; 


(£) Some debtors were surprised at being arrested and 
jailed for nonsupport; and, 


(g) Some debtors did not know how an order for payment 
of arrears affected periodic payments. 


If such information gaps and misunderstandings are pre- 
sent even for a minority of maintenance creditors, a better 
understanding of the roles of the various courts in the 
award and enforcement of support might avoid some defaults 
and remove an element of resentment at feeling unfair yi coz 
erced. No matter how unjustified this feeling may be, at 
may well contribute to some maintenance debtors refusing to 
pay. The information role which a Friend of the Court type 
of agency provides could help both parties know how varia- 
tion and enforcement are obtained and what the obligations 
of the support order entail. 


Ideally, Unified Family Courts should be able to deal 
with all issues arising from family breakdowns. 


9.2 ‘Proposals for Change to the Public Law System: 
Expanding the Role of the State in the Support of 


Single-Parent Families 


As Professor Julien Payne has stated the problem: 


‘Constructive reforms can, no doubt, alleviate some Of 
the adverse effects of the present private law system 
of spousal and child support. The policy objectives or 
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goals of the private law system can be ascertained and 
statutorily defined so as to promote more rational and 
consistent judicial dispositions. Improvements can be 
made in the procedures for assessing spousal and child 
support. Mandatory financial statements and pre-trial 
procedures can reduce the contentious issues to be re- 
ferred to the court and provide a more reliable founda- 
tion for determining the quantum of spousal or child 
support. The enforcement process can he strengthened 
to promote due compliance with court-ordered spousal 
and child support obligations. The injurious effects 
of the fault-oriented and adversarial system can be 
mitigated by changes in substantive law and by access 
to conciliation resources. These changes, however, 
cannot resolve the economic crises of marriage break- 
down and divorce.... 


...A statute-based judicial system that provides hor 
the equitable distribution of property on marriage 
breakdown and for the payment of reasonable spousal and 
child support is of no consequence to those who have no 
property and whose income Hoe Tinsufficient “to ‘support 
two households.... 


...Nor can the private law system of spousal support 
and property distribution adequately compensate the 
majority of 'displaced homemakers' who have committed 
many years of their lives to the family and consequent- 
ly lack the qualifications to enter or re-enter the 
labour force. ' (24) 


The only alternative is an expanded role for the state 
in supporting the single-parent family. “The state’ is al- 
ready heavily involved financially through various transfer 
payments, subsidies and tax benefits or credits, but the ap- 
proach has been a fragmented one --- the private system and 
the public system function together but not harmoniously and 


often with one system ignoring the existence of the other. 


The issue of further state involvement in the furnish- 
ing of a guaranteed minimum income for single-parent fami- 
lies was explored in the mid-seventies by several provincial 
law reform agencies. Proposals to change from judicial to 
administrative procedures to regulate spousal and child sup- 
port issues were favoured only by the Royal Commission on 
Family and Children's Law for the Province of British 
Columbia. None of the commissions favoured the state ac 
cepting exclusive responsibility for single-parent families 
in need of financial assistance. (25) 


The Finer Committee did favour a guaranteed maintenance 
allowance to raise the level of income for single-parent 
families above the supplementary benefits level and to allow 
single parents a real choice between undertaking full or 
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part-time employment or staying in the home.(26) Its sug- 
gestions have not been implemented. However, the New 
Zealand liable parent contribution scheme owes much to the 
findings and recommendations of the Finer Committee. 


In 1973, the Canadian government issued a Working Paper 
as a basis for federal-provincial discussions to review the 
Canadian social security system. Among its recommendations 
was a proposal for a universal guaranteed income for all 
Canadians who cannot reasonably be expected to support them- 
selves.(27) A comprehensive revision of the social security 
system has not yet taken place, although the federal govern- 
ment, as noted in Chapter 1, has undertaken changes to child 
and elderly benefits. 


It is submitted that the provision of a maintenance 
advance which would incorporate a guaranteed minimum income 
for children in single-parent families is the only realistic 
way in which the standard of living of these children can be 
raised to an acceptable level. Ideally, the benefit would 
be tax free so as not to diminish what the child receives, 
and payable until the age of majority unless the child's 
need terminated on some earlier, defined condition. If the 
maintenance advance were provided tax free, the present tax 
system which makes maintenance paid pursuant to a court or- 
der or written agreement deductible and taxes it in the 
hands of the recipient would have to be re-examined. These 
two concepts would have to be rationalized to avoid discrim- 
inatory tax treatment between creditors receiving private 
support payments and those receiving a public maintenance 
advance, The benefit would be administered federally to 
ensure uniform eligibility (provincial age of majority leg- 
islation would have to be dealt with) and coupled with an 
automated enforcement program. 


If the awarding of a public child support benefit or 
advance were. based. on, the same. criteria, as those used to 
assess private law obligations, there would be a rational 
integration of the private and public law support systems. 
One would want to avoid a system which requires the estab- 
lishment of a private obligation and then ignores the extent 
Of r-that.,Op. gation. The two will not always coincide. 
Where the private obligation falls below the national stan- 
dard, the child, as already noted, would receive a guaran- 
teed minimum income. Where the private law obligation was 
higher, the enforcement agency would direct this extra 
amount into the child's hands. 


The resistance to the idea of a guaranteed minimum in- 
come for children in single-parent families would be based 
on the objections that (a) the cost would be prohibitive at 
a time when Canada has a substantial budget deficit which 
the federal government is taking strong measures to combat 
by restricting federal spending; (b) to furnish a guaranteed 
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minimum income to children in single-parent families would 
be to discriminate against other needy groups such as the 
aged and the disabled; (c) administrative procedures should 
not replace the exercise of judicial discretion by displac- 
ing the courts from the adjudication of complex issues; and 
(a) the constitutional difficulties would be insurmountable. 


In response to these concerns, the following comments may be 
made. : 


In the decade that has passed since these issues were 
most closely examined, the economic situation of single- 
parent families has become more critical. The divorce rate 
is very high. (28) High inflation and unemployment levels in 
recent years have badly hurt all Canadians and increased the 
burden on social assistance. 


The cost of public support systems is always assumed to 
be prohibitive, but this is not clearly so. As Payne point- 
ed out in his comments on the British Government's reaction 
to the Finer Report: 


'..The relative costs of administrative and judicial 
processes are unknown; the present indirect cost to the 
state of supporting separated and divorced spouses and 
dependent children by way of tax relief are unknown, 
and the comparative costs of present and future social 
assistance or guaranteed income schemes are unknown. 
It is not surprising, therefore, that governments are 
reluctant to implement proposals for fundamental 
changes in the private and public law systems of family 
support. A major reallocation of human and financial 
resources, the dismantling of established structures 
and the substitution of new and untried processes ne- 
cessitates some degree of predictability respecting 
present and future costs and the prospective efficacy 
of the new systems. ' (29) 


It must not be forgotten that the consequences of 
lowered economic status are not financial alone. American 
studies appear to confirm that: 


'...There is growing evidence to suggest that children 
from broken homes are no more likely to suffer adverse 
social consequences such as criminal behaviour or 
academic failure than their friends from intact homes 
so long as the divorce or sé aration does not effect 
the economic Status." (30) 

(Emphasis added) 


Rare is the broken family whose economic status has not 
changed on separation or divorce. 
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If providing a child maintenance advance is arguably 
discriminatory, it is surely no more discriminatory than the 
present treatment that children from broken families (as 
opposed to all other Canadian children) are subjected to 
because of the defects in the existing system. 


The advantages/disadvantages of administrative proce- 
dures have been examined, supra. 


The constitutional difficulties in establishing a fed- 
eral child support benefit would relate to the constitution- 
al split between the provision of the benefit and the neces- 
sary enforcement administration. The benefit must be award- 
ed federally to ensure uniform and universal access. Swit- 
zerland serves as an example where failing to implement at 
the federal level has resulted in varying eligibility and 
payment levels of the maintenance advance. However, the 
provinces/territories must enforce under their powers to 


administer justice. The benefit would be based on a prior 
judicial or administrative award of maintenance under pri- 
vate law statutes. However, as noted in section 9.1.3, 


supra, enforcement’ thas .proved .cost-effective ain athe (United 
States, Michigan being an example, and in Manitoba. This is 
an achievable goal. 


If the enforcement of both private and public obliga- 
tions were the responsibility of provincial enforcement 
agencies, adopting uniform enforcement legislation would be 
a major priority. A uniform series of procedures and reme- 
dies could be developed so that maintenance debtors would 
receive equal treatment in every province/territory. The 
costs of this agency might also receive federal funding for 
procedures relating to the recovery of federal child bene- 
fits*para? 


The existence of a federal child benefit or advance 
would undoubtedly have a significant impact on provincial/ 
territorial social assistance funds. In Israel, in the 
first year of its child maintenance advance program's opera- 
tion, 15% - 20% of social assistance recipients qualified 
for the program (see Chapter 2, at 4.2.9). 


The establishment of a federal child benefit or advance 
would mark a significant shift from placing primary respon- 
sibility for the children in single-parent families with 
insufficient means on the family to the public. Clearly, 
where private obligations can supply all of a family's 
needs, it would be preferable that the family retain this 
responsibility. However, it is increasingly evident that, 
for a large percentage of these families, this is a vain 
hope. 


This shift would acknowledge that the debtor cannot 
always be expected to fully supply the needs of his 
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dependent children --- nor can single mothers. It should be 
noted that there has been a shift in emphasis in American 
policy away from encouraging the female heads of 
single-parent families to accept primary responsibility for 
family support by entering the work force. It has become 
clear that this may be too great a burden on these mothers 
especially where child care availability and quality cannot 
be assured nor employment remunerative enough to make these 
increased demands on single mothers worth the additional 
stress and responsibility. It also does not make sense to 
encourage these mothers into the work force while these 
problems are unresolved and then to provide a further work 
disincentive through tax policies which make no special 
concessions to working single-parent families (see Chapter 
5,<at» 5.145, supra). 


Fine-tuning the existing processes may provide somewhat 
better results but change of a more fundamental and compre- 
hensive nature is needed to assure a growing number of 
Canadian children something better than a welfare existence 
and the limitations that imposes. Failure to intervene to 
assist these children may seriously hurt or impair the de- 
velopment of this generation of Canadians. This would be a 
terrible waste of a truly irreplaceable resource, and one 
which we must all depend on in the future. Canada has sev- 
eral countries to look to to furnish ideas to solve some of 
these problems. A strong commitment to change and a will- 
ingness to experiment with new ideas can ultimately result 
in innovative solutions tailored to Canada's particular con- 
stitutional, social, legal and economic systems, In order 
to affect a significant change to the economic situation of 
single-parent families, a clear policy must establish the 
extent to which private and public law rights can be relied 
upon and their interaction must be more clearly defined. 
Without a clear statement of principles, the two systems 
cannot be successfully integrated and further changes will 
only achieve piecemeal reform. 
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